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Labor Department
DOL OVERVIEW

The Labor Department will be hustling to finalize several consequential regulations in
2016, the last year of the Obama administration. A final rule to expand workers’ access to
overtime pay is a top priority. The DOL also is tasked with updating the job training system
for states and localities and will play a central role in rulemaking to implement two executive orders affecting federal contractors.

DOL Crunching to Complete Rulemaking Before Time Runs Out on Administration
he Labor Department is closely watching the 2016
calendar as the agency strives to finalize several
regulations central to the administrations’s middleclass agenda before the president leaves office.
Asked in a Dec. 16 interview about whether he’s feeling pressed for time, Labor Secretary Thomas Perez
said he had exactly 401 days left in his term. Perez told
Bloomberg BNA that in the remaining months, the DOL
will be focused on building a stronger middle class by
addressing workers’ wages, skills, safety and retirement.
For each of those four categories, the department will
try to meet the secretary’s goals largely by finalizing a
set of rules that are being closely monitored by employers and employees alike. A final regulation to extend
overtime eligibility to more Americans, which has received perhaps the most attention, is due at some point
in the year. Perez said he’s ‘‘confident’’ the much anticipated rule will be published by the spring.
Another agency goal is to release guidance on President Barack Obama’s Fair Pay and Safe Workplaces executive order (Exec. Order No. 13673), which requires
greater transparency of federal contractors’ past workplace violations.
While the administration’s Federal Acquisition Regulatory (FAR) Council is expected to finish writing the final rule this year, the DOL will play an important role
in the process, which has been complicated by legal
technicalities.
Through the entire rulemaking process, the agency
will be balancing the need to carefully consider comments while issuing a regulation that stands the best
chance of surviving a legislative or legal challenge, several former DOL officials told Bloomberg BNA.
Aside from regulations, Perez said the agency will
bolster ongoing support of worker-friendly state and local laws, and voluntary employer initiatives, that include raising the minimum wage and providing paid
leave and flexible scheduling. And although it may be
too soon to set policies that address the flourishing ondemand economy in 2016, the secretary and others in
the department will be studying the new forms of
employer-employee relationships so that future DOL
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administrations are prepared to tackle how technology
has changed the 21st century workforce.

Mixed Bag in Budget. When wrapping up its top priorities this year, the department will be operating with
a slightly larger piece of the budgetary pie. The discretionary spending package the president signed into law
Dec. 18 (H.R. 83) allots $12.2 billion in DOL funding for
fiscal year 2016, which began Oct. 1, about a $215 million increase from the prior fiscal year.
Many subagencies are funded at the same level as the
previous year, including the Wage and Hour Division,
while a few departments did see an increase—most notably the Employment and Training Administration
($339 million more than last year).
‘‘The Secretary was pleased to see that Congress
funded . . . at the President’s request’’ a few ETA services, such as apprenticeship grants, DOL spokesman
Stephen Barr said in a statement provided to
Bloomberg BNA Jan. 7.
However, Obama also requested appropriation hikes
that would have provided whistle-blower and wage protections, but they weren’t included in the final deal,
Barr added. ‘‘Although the increases were not funded,
we were happy to see that the Omnibus funded these
programs at a level that maintained progress made over
the course of the Administration,’’ he said.
DOL Working ‘Feverishly’ on Overtime Rule. Following
the receipt of nearly 300,000 comments on the proposed
overtime regulation (RIN 1235-AA11), the department
is continuing to work to publish a final rule that expands workers’ eligibility for overtime wages.
Perez said the agency needs to fix a George W. Bushera policy that has allowed people to work well above
40 hours per week while earning ‘‘barely above the
minimum wage.’’ That’s why the agency is ‘‘working feverishly to carefully review the comments’’ on a proposal to more than double the threshold for salaried
employees’ overtime pay exemption to $50,440 from
$23,660, the labor secretary said.
‘‘We did a tremendous amount of outreach, because
we always want to build a big table, do a significant
BNA
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amount of active listening,’’ Perez said. ‘‘And I’m confident that we’ll get a final rule out by the spring . . . . It’s
very important, it’s about middle class security.’’
Obama first directed the DOL in March 2014 to revise
the Fair Labor Standards Act’s overtime regulations,
leading to the proposed rule published in July 2015.
The labor secretary’s spring 2016 target for the final
overtime rule is ahead of the DOL’s estimated release
date of July in its fall regulatory agenda. The timing of
the release is considered critical because the overtime
regulation could face a congressional challenge that
would stand a better chance if the final rule came out
later in the year (see related story).
When drafting a final rule, the WHD must sort out
public comments that showed deep divisions among
worker, industry and other groups about the wisdom of
vastly increasing the salary threshold needed to exempt
employees from overtime pay entitlements.

Will ‘Primary Duties’ Be Addressed? The agency also
will need to decide whether to address the FLSA’s
primary-duties test for determining whether an employee is a bona fide administrative or executive employee, and therefore not eligible for overtime wages.
The duties test wasn’t altered in the proposal, but the
agency requested comments on whether it should be
(see related story).
In other DOL agencies, the Occupational Safety and
Health Administration in December sent to the Office of
Management and Budget a final silica rule (see related
story) and the Employee Benefits Security Administration is expected to finalize a fiduciary rule for financial
advisers (RIN 1210-AB32) at some point in 2016 (see related story).
Those regulations would satisfy major pieces of the
department’s docket on worker safety and retirement
benefits, respectively.
And as part of the department’s skills initiative, the
ETA will be writing and releasing a final rule this year
to implement the Workforce Innovation and Opportunity Act (see related story). The WIOA streamlines the
nation’s job training system by reauthorizing 33 DOL
programs, and it provides a single metric for assessing
performance. Speaking more generally about his workforce training agenda, Perez said: ‘‘We’re in the middle
of a dramatic and exciting redesign of the skills superhighway, so that people can have access to skills that
enable them to get the middle class jobs of today and
tomorrow.’’
Another regulation the department is slated to release this year, coming out of the Office of LaborManagement Standards, will finalize the proposed
‘‘persuader’’ rule (RIN 1245–AA03; see related story) after a lengthy delay.
Executive Orders a Top Priority. The Labor Department
also is committed to producing a final rule requiring
federal contractors to provide employees with up to
seven days of paid sick leave per year. Stemming from
an Obama executive order in 2015 (Exec. Order No.
13706), the proposed version of the rule was sent to the
OMB for review in December. The president included a
deadline of Sept. 30, 2016, for the WHD to issue a final
rule.
Perez said he is including the paid leave implementation as one of the tools the department will use in 2016
to improve wages. Between that rule and the guidance
on the Fair Pay and Safe Workplaces executive order,
1-25-16

the labor secretary said he’s confident the DOL can remain on schedule in carrying out the president’s policies regulating federal contractors. ‘‘We have a lot of
folks working on all of the issues’’ governing contractors, the secretary added.
‘‘The Fair Pay and Safe Workplaces executive order
stands for the simple proposition that it’s a privilege,
not a right, to do business with the federal government,’’ Perez said. ‘‘And if you’re a chronic violator of
any discrimination laws and workplace safety laws, you
should forfeit that right to do business.’’
The proposed rule released by the FAR Council in
July 2015 would require prospective and existing government contractors to disclose any violations of labor
and employment laws in the prior three years. Before
awarding a federal contract, a contracting officer would
first need to determine that the company ‘‘is a responsible source to do business with the Federal Government,’’ according to the Federal Acquisition Regulatory
Council’s proposed rule.
‘‘We are working with all of our sister agencies’’ on
implementing this executive order because ‘‘every procurement officer in every agency has responsibility,’’
Perez said.
The FAR Council’s regulatory agenda estimates that
the final rule should be out in April 2016. However, the
administration’s commitment to the rule was questioned when the initial release of the agenda placed the
regulation in the long-term section reserved for rules
not expected to see action in the next 12 months. Less
than 24 hours later, the OMB moved the rule, slating it
for April and calling the initial placement an ‘‘oversight.’’
The unusual events that day ‘‘certainly left a lot of
people scratching their heads,’’ Marc Freedman, executive director of labor law policy at the U.S. Chamber of
Commerce, told Bloomberg BNA Jan. 6. Whether the
April release can be met is unclear, but Freedman said
he has heard that the FAR Council staff has lately been
in ‘‘all hands on deck mode’’ on the final rule.
The chamber and other employer groups have
termed the regulation the ‘‘blacklisting’’ executive order.
Perez said the regulation ‘‘is smart government, as
far as I’m concerned, and we’re working closely with a
number of stakeholders to make sure that the final
rules are in place.’’
Former Labor Department official Seth Harris called
the executive order ‘‘quite complex and highly controversial.’’
‘‘It is almost certainly going to be the subject of a legal challenge,’’ said Harris, who was acting labor secretary during the transition from Hilda Solis to Perez and
was the deputy labor secretary before that. The executive order ‘‘will consume a great deal of time and effort
at the department,’’ Harris told Bloomberg BNA Jan. 4.
He left the DOL in 2015, and now practices law at Dentons in Washington and teaches at Cornell University.

Perez Will Advance State, Local Outreach. Since assuming the office in early 2014, Perez has worked to advance the president’s mission to boost the middle class,
even if that means bypassing Congress. The secretary
has traveled the country to tout the need for state and
local governments to pick up the slack for an immobile
Congress.
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Perez said the department’s grantmaking to catalyze
state and local action has spurred laws that have already taken effect, giving millions of Americans a raise.
‘‘In 2016, we’re going to continue that playbook, and
frankly, we’re going to expand it,’’ Perez said.
He listed employee scheduling, retirement security
and workers’ compensation as the topics the agency
will partner with state and local governments to address
this year.
‘‘Any time we can make progress in Washington
through legislation, we will,’’ the secretary added. But
at the same time, ‘‘addressing inequality and building
shared prosperity is a joint venture between the federal
government and [its] state and local partners, and folks
in the private sector.’’

Rush to Beat the Clock. The calendar pressure associated with the final year of any administration means
there are competing areas of interest for the secretary
and other DOL staffers to consider, a few former
agency leaders said.
For instance, Mark Wilson, who held a variety of
roles at the agency over the past three decades, told
Bloomberg BNA Jan. 7 that officials might become sidetracked with personal motives, particularly in the second half of the year.
‘‘They have two priorities this year: one is to finish as
much as they can that they started and the other is to
find new jobs before the end of the year,’’ said Wilson,
who is now a vice president and chief economist at the
HR Policy Association in Washington.
Dwindling Staff, Timing Issues. ‘‘To the extent that the
experienced political leadership . . . starts dwindling
this year, it could have an impact—certainly not on the
major regulatory priorities,’’ Wilson said. ‘‘Come hell or
high water, those will all be finished.’’ But other items
at earlier stages of the rulemaking process, such as a
WHD request for information on hours worked under
the FLSA, could be affected by personnel departures, he
added.
An additional time pressure for DOL staff involves
protecting regulations from lawmaker interference.
Harris said he knows that people inside the DOL and
the White House are ‘‘keenly focused’’ on getting the
overtime regulation and other DOL rules out in final
form early enough that the congressional review period
expires before Obama leaves office.
The Congressional Review Act gives Congress the
power to pass a joint resolution disapproving of a rule.
If the Government Accountability Office determines
that the overtime rule is a ‘‘major rule’’—based on economic, competitive or other impacts—passage of the
resolution by both chambers would automatically put
the rule on hold for 60 days in which Congress is in session.
Therefore, if the regulation were to be published late
enough in the year, a CRA motion, once approved,
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wouldn’t need the president’s signature until the next
administration. This would allow a hypothetical Republican president in 2017 to undo the regulation.
Any congressional challenge on the overtime regulation passed earlier in the year almost certainly would be
vetoed by President Obama.
Asked if he feels squeezed to rush out the overtime
rule early enough in the year that it becomes less vulnerable to a potential Republican president blocking it,
Perez said, ‘‘Every rule I ever work on here is challenged or threatened to be challenged. If I were to let
that worry me then I wouldn’t get anything done.’’
The secretary said he’s ‘‘certain’’ that a Democrat will
be in the White House in January of 2017. But if Republicans want to mount a motion of disapproval, they’d be
opposing a move to help ‘‘millions of people get access
to wages that frankly they should’ve been getting for
some time,’’ he said. ‘‘I’d be stunned if the next administration would want to make a call to millions of workers and tell them that they’re going to get a pay cut,’’
Perez said.
Rep. Tim Walberg (R-Mich.), chairman of the House
Education and the Workforce Subcommittee on Workforce Protections, told Bloomberg BNA Dec. 9 that a
CRA resolution of disapproval to block the rule is an action Republicans would want to take if they had to. Walberg, echoing a common employer complaint, said the
regulation would prompt companies to move employees
from salaried to hourly, against workers’ wishes.

Former Staffer Says Perez Keeping Eye on Ball. The
odds may be long that such a challenge would succeed
in removing a landmark labor policy of this administration next year, or that the GOP would necessarily opt
for that route.
For the time being, the department is just focused on
completing the items that will have the greatest benefits
for working people, Mary Beth Maxwell, who worked at
the DOL from 2009 to 2015, told Bloomberg BNA Jan.
7.
‘‘There are top priorities that are critical for basic
protections and fairness for working people, like overtime, like conflict of interest [fiduciary rule], like
silica,’’ said Maxwell, who left her job last year as the
DOL’s principal deputy assistant secretary for policy to
become a senior vice president at the Human Rights
Campaign. ‘‘It’s big work to get them done, and honestly, Tom Perez is going to get them done. He will
squeeze every hour out of 2016 to make sure that the
teams are working together . . . getting those concrete
results.’’
BY BEN PENN
To contact the reporter on this story: Ben Penn in
Washington at bpenn@bna.com
To contact the editor responsible for this story: Susan
J. McGolrick at smcgolrick@bna.com
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OFCCP

During 2016, federal contractors and subcontractors can expect the Labor Department’s
Office of Federal Contract Compliance Programs to continue to tackle systemic pay discrimination, address bias in the construction industry and focus on conducting thorough
compliance evaluations.

OFCCP to Continue Focus on Systemic Pay Bias in 2016
dentifying and addressing systemic pay discrimination at federal contractor facilities will continue to be
an enforcement priority for the Labor Department’s
Office of Federal Contract Compliance Programs in
2016, OFCCP Director Patricia A. Shiu told Bloomberg
BNA.
The OFCCP also will work to address race, ethnicity
and sex bias in the construction industry, Shiu said in a
Jan. 12 interview.
Additionally, she said the agency will focus on conducting thorough compliance evaluations of covered
federal contractors and insisting that contractors comply with their legal duties under Executive Order
11,246, Section 503 of the Rehabilitation Act and the
Vietnam Era Veterans’ Readjustment Assistance Act to
provide their affirmative action programs, employment
data and supporting documents to the agency during
audits.
Moreover, she said, the OFCCP will maintain and
continue its collaborations with the Equal Employment
Opportunity Commission, the Justice Department’s
Civil Rights Division and the National Labor Relations
Board to further the rights of workers.
Although Shiu observed that 2016 will be the last
year under the Obama administration, she said, contractors shouldn’t expect the OFCCP’s enforcement priorities to change much following the results of the upcoming presidential election.
‘‘In the foreseeable future, this is how business is going to be done at OFCCP,’’ Shiu said. ‘‘We’re looking at
systemic cases. We’re seeking to vindicate rights of
workers. We want to work with contractors and facilitate their success. We have pretty much institutionalized this process and we’ve spent a lot of time putting
together an agency that we think works well.
‘‘We have a strong foundation to move into the next
decade.’’

I

Rigorous Pay Analysis by OFCCP. During the past several years, the OFCCP has made combatting compensation discrimination a top initiative in order to contribute
to President Barack Obama’s mission to narrow the pay
gap between males and females, and minorities and
non-minorities.
The agency instituted broader procedures to conduct
more rigorous pay analyses and tackled more systemic
compensation bias cases.
Generally, allegations of systemic bias involve a federal contractor pattern, practice or policy that purportedly has a broad discriminatory impact on a class of applicants or employees, as opposed to individuals.
1-25-16

John Fox, an attorney with Fox, Wang & Morgan in
San Jose, Calif., and a former OFCCP policy official,
told Bloomberg BNA Jan. 7 that federal contractors
should continue to expect the OFCCP to conduct ‘‘deep
dives’’ in its compensation discrimination investigations.
Shiu confirmed that the OFCCP will continue its efforts to combat systemic pay discrimination in 2016.
In the upcoming year, the OFCCP is expected to finalize an Equal Pay Report, which would require federal contractors to submit summary pay data on their
employees annually, classified by race and sex. The
DOL’s fall semiannual regulatory agenda stated that the
rule is expected in May.
Supporters, including unions, national civil rights
groups and employee organizations, believe a pay data
collection tool would allow the OFCCP to more effectively combat compensation discrimination.
Meanwhile, critics, including management attorneys,
national employer groups and consulting firms, have
questioned the utility of such a tool and raised concerns
about confidentiality as well as the burdens it potentially could impose on contractors.
Shiu said she can’t comment on the upcoming final
rule while it remains in the regulatory process.
However, she advised contractors to continue conducting rigorous self-analyses of their pay practices. If
a contractor discovers broad patterns of pay disparities
based on race or sex, she said, it must delve deeper to
find where the disparities are coming from.
Usually when the OFCCP finds systemic pay discrimination, Shiu said, that contractor has conducted
no analysis.
Contractors need to explain their compensation systems, how they implement them, provide the OFCCP
with their pay data and provide records to explain pay
decisions, Shiu said.

Final Sex Bias Rule on Tap. According to the DOL’s
regulatory agenda, the OFCCP was expected to finalize
last month revisions to sex discrimination rules under
EO 11,246 that haven’t been updated in more than 40
years.
Shiu declined to comment on when the final rules
might be released.
In a notice of proposed rulemaking for the sex bias
rules, the OFCCP said it would rescind its existing
guidelines at 41 C.F.R. part 60-20, which were first adopted in 1970, and replace them with rules that ‘‘address current workplace practices and issues and align
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contractors’ obligations with current law and legal interpretations.’’
For example, the OFCCP said the current guidelines
don’t take into account amendments to Title VII of the
1964 Civil Rights Act or case law interpreting the statute, the principles of which are used by the OFCCP in
enforcing EO 11,246.
Among other things, the OFCCP’s proposed rule
would clarify that adverse employment actions based
on sex-based stereotypes related to family caretaking
responsibilities or to gender norms and expectations
are forms of sex bias, as is discrimination based on an
individual’s gender identity.
The proposal also would confirm that contractors
must provide workplace accommodations, and in certain situations health or disability insurance, for workers ‘‘affected by pregnancy, childbirth, or related medical conditions.’’
In addition, the proposed rule would clarify that sexbased compensation discrimination can result from
‘‘job segregation or classification on the basis of gender, not just unequal pay for equal work;’’ confirm that
contractors ‘‘must provide equal benefits and equal
contributions for male and female employees participating in fringe-benefit plans;’’ and address the various
forms of sexual harassment.

Construction Contractor Proposed Rule Expected. In addition, the DOL’s regulatory agenda stated that the
OFCCP expects to publish in May a proposed rule that
would revise affirmative action requirements for federal
and federally assisted construction contractors and subcontractors.
The OFCCP’s existing construction contractor regulations under EO 11,246 (41 C.F.R. part 60-4) rely on
outdated census data from the 1970s in setting hiring
goals for women and minorities.
Although Shiu couldn’t provide much comment on either the sex bias final rule or the construction contractor proposal, she said the OFCCP’s regulatory approach
will continue to focus on transparency for contractors,
as well as compliance assistance.
‘‘We want to make sure that contractors understand
what it is we are asking them to do and why,’’ she said.
‘‘That’s very important to us because we can’t succeed
in achieving the goal of equal employment opportunity
without our contractor community and our stakeholder
community.’’
During the past several years, Shiu said, the OFCCP
has finalized a number of rules, such as those pertaining to pay transparency, sexual orientation and gender
identity discrimination and affirmative action for protected veterans and individuals with disabilities.
Contractors regularly approach the OFCCP with new
issues that challenge them as they seek to remain in
regulatory compliance, she said, and the OFCCP plans
to continue that ongoing dialogue and develop updated
guidance for contractors.
Other Compliance Advice. Shiu advised contractors to
be proactive in their compliance with regulatory obligations by timely preparing their affirmative action plans
and analyzing their employment practices before the
OFCCP sends them a compliance review scheduling letter.
‘‘My advice is: just do it,’’ Shiu said, encouraging contractors to delve into their employment data, talk to
their employees, conduct surveys and establish focus
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groups. ‘‘If you regularly conduct your own analysis,
you might not find what you expect. Things can always
be improved.’’
By doing so, she said, contractors can see, among
other things, who they’re hiring or not hiring or who
they’re promoting or not promoting, and whether managers are following their hiring standards, paying for
performance or complying with reasonable accommodation policies.
‘‘We’re going to be asking those questions,’’ Shiu
said. ‘‘And [contractors] should ask them first and
[they] should know the answers. It’s a continual process of improvement and self-evaluation.’’

Shiu: Need to Move Beyond Access Issue. Additionally,
Shiu said when the OFCCP schedules a contractors’ facilities for compliance reviews, contractors should provide the data and records requested in the agency’s
scheduling letters.
Over the past several years, the OFCCP has won several victories in Fourth Amendment denial-of-access
cases in which contractors had refused to either provide
the agency with requested data and documentation, or
to allow its compliance officers to conduct on-site reviews.
Nevertheless, Shiu observed that some contractors
continue in their attempts to impede the agency’s ability to conduct its compliance evaluations by refusing to
provide their employment data.
‘‘That’s not helpful,’’ she said. ‘‘It doesn’t serve the
public, the contractor community or American workers.’’
Data is the ‘‘lifeblood’’ of the OFCCP, Shiu said.
Without it, the OFCCP can’t do its job, she said.
‘‘Submission to lawful OFCCP investigations is the
price of working as a federal contractor,’’ Shiu said.
‘‘It’s really important that we move beyond this access
issue.’’
Thorough Audits, Enterprisewide Enforcement. Shiu said
the OFCCP in fiscal year 2015 conducted approximately
2,603 compliance evaluations.
The agency entered into 466 conciliation agreements,
and about 10 percent of those settlements resulted in financial remedies, she said. She added that the OFCCP
collected approximately $5.9 million in back pay for
workers and secured 530 job offers for applicants.
By comparison, the agency completed approximately
3,839 compliance reviews in fiscal 2014 and about 4,110
reviews in fiscal 2013.
Fox of Fox, Wang & Morgan said contractors can expect ‘‘even longer’’ durations for OFCCP audits. But he
added that he expects the frequency of OFCCP onsite
audits of contractor establishments to ‘‘continue to drop
in frequency to new lows as a result of the OFCCP’s difficult fiscal year 2016 budget cuts.’’
The agency received approximately $105.5 million
under the omnibus appropriations bill signed by President Obama last month, down from a $106.5 million
funding level in fiscal 2015.
Generally, Shiu said, the OFCCP conducts about
3,000 to 4,000 evaluations annually.
But for 2016, Shiu said, the OFCCP doesn’t have ‘‘any
particular numbers’’ in mind for compliance evaluation
totals.
‘‘What we are really focusing on is quality,’’ she said.
‘‘We’re focusing on systemic cases.’’
BNA
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Shiu said this means that the OFCCP will focus on
different types of enforcement cases than it did eight
years ago.
The OFCCP won’t necessarily be focusing on only
‘‘the usual blue-collar hiring case with lots of jobs,’’ she
said. Instead, the OFCCP will tackle ‘‘very complicated,
systemic compensation cases in industries throughout
the United States,’’ she said.
‘‘The focus of our cases is going to be very different
and ... I think you will find that in 2016 the numbers are
going to tell a very different story,’’ she said. ‘‘And that
is intentional. It is an intentional action that we took in
terms of how to use our resources and how we allocate
them so we would have the greatest impact.’’
Additionally, Shiu said the OFCCP will continue to
focus on enterprise-wise enforcement, which involves

identifying and investigating potential discrimination at
multiple establishments of a single contractor,
‘‘This is part of using resources wisely,’’ she said.
‘‘We don’t want to see the same issue come up 23 times
in 23 different establishments. That’s not efficient. And
to the extent that we can wrap all these cases together
and get these issues resolved in a conciliation agreement . . . that addresses the underlying issue, the better
off we all are.’’

BY JAY-ANNE CASUGA
To contact the reporter on this story: Jay-Anne Casuga in Washington at jcasuga@bna.com.
To contact the editor responsible for this story: Susan
J. McGolrick at smcgolrick@bna.com.

WAGE AND HOUR DIVISION

The Wage and Hour Division is taking on heightened regulatory responsibility this year,
notably in the form of a final rule to expand Americans’ access to overtime wages. Aside
from the heavy rulemaking load, the WHD will try to fortify existing enforcement tactics
that prioritize recovering back wages for vulnerable workers in low-wage industries. Finally, the agency will be issuing more guidance and conducting more outreach to both employers and worker advocates.

WHD on a ‘Fair Day’s Pay’ Mission Via Overtime Rule, Enforcement in 2016
spotlight will be beamed on the Labor Department’s Wage and Hour Division in 2016, as the
days count down before its controversial overtime
regulation is released and takes effect.
The final rule, which is intended to dramatically
broaden Americans’ eligibility for time-and-a-half overtime pay, is on track for publication by July, David Weil,
administrator of the WHD, told Bloomberg BNA in a
Dec. 17 interview.
The regulation updates the department’s overtime
provisions to reflect modern economic conditions,
thereby satisfying one half of the agency’s overall
mission—ensuring workers receive ‘‘a fair day’s pay for
a fair day’s work,’’ Weil said. The second primary way
in which the WHD will strive to meet its ‘‘fair day’s pay’’
goal this year is how it implements the Fair Labor Standards Act. This will take the form of strategic enforcement, interpretative guidance and voluntary outreach,
the administrator added.
A new wrinkle in FLSA enforcement in 2016 comes
from the 2 million new home care workers now subject
to the law’s overtime and minimum wage requirements
under a WHD regulation that took effect in late 2015.
However, the scope of the division’s impact on workers and employers in the coming months could be limited by a few possible barriers. Litigation or a congressional motion of disapproval might block or delay regulatory implementation, and the WHD enforcement
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regime must operate without the budget hikes requested by the president.
The overtime rule has already been the subject of
much public debate, which is only expected to be amplified in 2016 once the final version comes to light.
First issued by WHD in July 2015 on a direction from
President Barack Obama, the proposed regulation
would revise the ‘‘white collar’’ exemption to overtime
pay. It would update the FLSA by more than doubling
the minimum salary for the overtime exemption to
$50,440 per year from $23,660 and index the threshold
each year to prevent erosion from inflation.
The president further tasked the WHD this year with
implementing his executive order to require federal
contractors to provide paid sick leave to employees.

Overtime Task Top Priority. Labor Secretary Thomas
Perez told Bloomberg BNA Dec. 16 he’s ‘‘confident’’ a
final overtime regulation will be out from WHD by the
spring (see related story). Asked one day later if the
spring is also his targeted deadline, Weil said, ‘‘We have
it in the regulatory agenda as’’ an anticipated release in
July, ‘‘and we are certainly on track to issue the final
rule as we publicly announced it.’’
‘‘We got about 270,000 comments’’ on the regulation,
so the WHD ‘‘is working though those—it’s a requirement of the law and it helps us write a good final rule,
so we take those very seriously,’’ the administrator said
Dec. 17.
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The need to finalize the overtime regulation, a key
piece of the president’s middle-class agenda, places a
heavy burden on the division, Alexander Passantino, a
partner at Seyfarth Shaw LLP in Washington, D.C., told
Bloomberg BNA Jan. 5. Passantino was appointed by
President George W. Bush to helm the WHD as acting
administrator at the tail end of the prior administration.
The public comments submitted last year showed a
sharp divide between business groups critical of the
proposal for mandating excessive employer costs and
worker advocates who supported it for boosting incomes of low- to middle-income employees.
Weighing all of those comments ‘‘takes a lot of time
to review, to analyze, to move forward, to run all of the
traps within the department to get a final rule approved,’’ Passantino said. Plus, the agency must then
work with the Office of Management and Budget’s final
review process. ‘‘I think the bulk of their time is going
to be spent’’ getting that final rule out, he added.
Among the issues the WHD must sort out when drafting a final rule will be whether to adjust the proposal’s
new minimum salary basis test for exemption from
time-and-a-half pay for work hours exceeding 40 in a
workweek. The proposed annual level of $50,440, or
$970 per week, would equate to the 40th percentile of
earnings for full-time salaried workers and would be indexed to a fixed percentile of earnings every year.
The DOL must also decide whether to address the
FLSA’s primary duties test for determining if an employee is a bona fide administrative or executive employee, and therefore not eligible for overtime wages.
While the proposal did not change the duties test, it did
pose questions for comment, including whether the
DOL should adopt a quantitative test that an employee
must spend at least 50 percent of his or her working
time performing exempt job duties to be deemed ineligible for overtime pay.
Critics of the rule, be they the business representatives or Republican lawmakers, have called the proposed threshold too high and warned it would lead employers to reclassify salaried workers as hourly to avoid
the overtime obligation. Still, ‘‘I think the threshold
number will be either the number they proposed or
something fairly close it,’’ Seth Harris, a former deputy
labor secretary, told Bloomberg BNA Jan. 4. Harris,
who left the DOL in 2014, now practices law at Dentons
in Washington, D.C., and teaches at Cornell University.

Dotting i’s and Crossing t’s to Prevent Lawsuit. When finalizing the rule, the WHD will ‘‘dot all their i’s and
cross all their t’s to avoid a legal challenge’’ under the
Administrative Procedure Act, Mark Wilson, a vice
president and chief economist at the HR Policy Association in Washington, D.C., told Bloomberg BNA Jan. 7.
Wilson, who has held multiple roles at the DOL over the
past three decades before leaving in 2009, said an APA
challenge likely ‘‘would be a long-shot in court.’’
However, rather than an APA lawsuit, the department might face greater legal exposure for exceeding
statutory authority under the FLSA, especially if the final rule indexes the threshold to the 40th percentile of
wages, Wilson said. This could eventually inflate the
minimum salary for overtime exemption so high that it
would ‘‘effectively nullify the statutory exemption for
executives, professionals and administrative employees’’ in certain industries and regions, Wilson added.
DAILY LABOR REPORT
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Passantino said a change to the duties test would be
‘‘most at risk in a lawsuit,’’ followed by indexing. ‘‘The
straight salary increase is the least exposed to a lawsuit,
although I think there is some potential there as well,’’
he said.
Meanwhile, Harris, an Obama appointee, said a successful legal challenge will be ‘‘extremely difficult to
launch’’ provided the department ‘‘sticks to something
close to the proposal.’’ He did allow for the possibility
that ‘‘you can get judges who have their own agendas’’
and unjustifiably find the DOL does not have the authority to regulate in this space.
Weil said he is optimistic the overtime rule is in good
shape. ‘‘What I feel very good about, is that we’re right
on track to . . . deliver a rule that we’ll feel is legally
very defensible’’ and ‘‘fundamentally is consistent with
what the statute intends to be overtime coverage and
what the president asked us to consider,’’ the WHD administrator said.

Final Year of New Enforcement Regime. This year also
presents a final opportunity for this administration’s
WHD officials to instill their enforcement tactics in the
investigative field.
In 2016, expect the administration-long shift in enforcement strategy and priorities to continue, Weil said.
The WHD recovered $247 million in back wages for
workers in fiscal year 2015, up from $241 million the
prior year, the agency reported last month. But Weil
told Bloomberg BNA that heading into 2016, he will not
be ‘‘resting on laurels.’’
‘‘We have a huge challenge. We have just 1,000 investigators,’’ Weil said. ‘‘We have to keep pushing hard—
and we are—on getting our approach better and better
so we can bring more and more workers what they deserve.’’
Obama’s budget request last year would’ve allowed
for the hiring of 300 additional investigators, but the
omnibus package eventually signed into law in December did not provide for any increase.
In a follow-up interview after the spending deal was
inked, Weil told Bloomberg BNA Jan. 19 that the 2016
appropriation level ‘‘certainly does allow us to continue
on the course that we’ve been on throughout this administration.’’ He said he will apply the principle of
making ‘‘maximum use of the resources, and particularly the number of investigators that Congress provides us.’’
But the funding amount ‘‘does provide a challenge to
us because it is a level budget from what we received
last year,’’ the administrator observed. He noted that
‘‘salaries increase, the cost of rental of buildings’’ rises.
‘‘That means we have actually less to work with than we
did last year in real terms.’’
Although he was not confirmed until 2014, Weil consulted with the WHD earlier in the administration to
help transition the nature of investigators’ work. In
2016, the agency will work to build on the results from
three major enforcement changes that began before
Weil took office: emphasizing targeted investigations
over complaint-driven cases; responding to complaints
by prioritizing them based on substance and potential
impact; and targeting investigations to benefit employees who don’t feel they have a voice in the workplace.
Further, Weil said he wants the division to continue
bringing more cases that target the lead employer in fissured arrangements. The administrator has coined the
BNA
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term ‘‘fissured workplace,’’ referring to the practice of
companies shedding their own workers in favor of temporary staff or other contracted labor for functions that
fall outside of core competencies.
The fissured workplace ‘‘is something we talk about
every day. It’s fundamental to our whole strategy,’’ Weil
said. This includes WHD cases that assert independent
contractor misclassification and joint employment arrangements.
The agency’s views on misclassification were laid out
last year in an administrator’s interpretation that drew
significant attention and controversy by stating that
‘‘most workers are employees under the’’ FLSA and not
independent contractors. Another AI issued Jan. 20
stated that the FLSA provides for a broad definition of
joint employment that is different from other labor statutes, such as the National Labor Relations Act and the
Occupational Safety and Health Act.

Uncertainty Over Home Care Rule. Last year, the WHD
was focused on overcoming litigation that delayed
implementation of its regulation to remove the FLSA
exemption for home care employees. This year, the division is fresh off its August defeat of the challenge before the U.S. Court of Appeals for the District of Columbia Circuit, leading to the official start of enforcement
in November.
Yet the new overtime and minimum wage protections
for home care aides are still clouded by several uncertainties that risk impeding the agency’s efforts. An industry coalition filed a petition for certification with the
U.S. Supreme Court in November, asking the high
court to declare that the DOL overstepped its authority
in issuing the rule.
Another potential impediment concerns whether
states will appropriate sufficient funding mechanisms
for implementation of the rule’s changes in their Medicaid systems. Medicaid is by far the largest payer of
home health-care services, but thus far only a handful
of states have identified funding, an issue that will see
more clarity as state budget negotiations proceed in
2016.
‘‘We’re very attentive to’’ the state Medicaid programs’ role in administering the home care rule, Weil
said. ‘‘We understand that ultimately, a lot of the implementation of this rule for many home care providers is
partly very related to the adequacy of state funding for
it.’’ For that reason, he said the WHD for more than a
year has been advising states to be ‘‘very mindful of the
question of financing.’’
But as the funding and legal issues are sorted out, the
WHD will carry on with simultaneous enforcement and
outreach on the newly nonexempt home care aides,
Weil said. Keeping the Medicaid budgetary difficulties
in mind, he said the agency will prioritize enforcement
in areas where it’s clear a home care employer could
have and should have complied but did not.
Paid Leave, RFI on Electronic Devices. Two other items
on the WHD’s fall regulatory agenda, besides the overtime regulation, will occupy the agency as well this
year.
A proposal to require federal contractors to provide
employees with up to seven days of paid sick leave per
year was sent to the OMB in December. A proposed
regulation, which implements an executive order
signed by Obama in September, is slated in the agenda
1-25-16

for a February release, while the president has given the
WHD a Sept. 30 deadline for the final rule’s publication.
Weil said he’s ‘‘very confident’’ the division will adhere to the schedule laid out in the agenda for this rule.
He pointed to the experience of producing an earlier
regulation to fulfill an executive order raising the minimum wage for employees of federal contractors. ‘‘We
learned a lot from the minimum wage executive order.
Some of the mechanics of coverage have similar kinds
of features.’’
While it could have a big impact, the sick leave rulemaking should not be nearly as complex of an obligation as overtime implementation, several former DOL
officials told Bloomberg BNA.
A third and final WHD action listed in the regulatory
agenda is a request for information on employees’ use
of electronic devices to perform work outside of regular
hours. In the RFI, estimated out in February, the WHD
will also inquire about last-minute scheduling practices
made possible by electronic devices. The request is an
offshoot of the overtime proposal in July, in which the
agency determined that the issue is ‘‘beyond the scope
of this rulemaking’’ but announced its intent to gather
more information.
‘‘It’s an issue that we all need to grapple with,’’ Weil
said. The RFI is ‘‘an outreach to really provide us basically a sense of the state of play in an important area of
policy.’’ The responses will ‘‘inform future activity,
which might not necessarily be a rule,’’ the administrator added. ‘‘It could be guidance; it could be something
else.’’
Marc Freedman, executive director of labor law
policy at the U.S. Chamber of Commerce, told
Bloomberg BNA Jan. 6 that he expects the RFI to produce guidance this year ‘‘that will basically say that’’
work on electronics away from the workplace ‘‘has to
be compensated accordingly.’’
Such an FLSA interpretation would require employers ‘‘to figure out how to capture that work’’ for
overtime-eligible workers, Freedman said.

Deadline Pressure. While the prospects of congressional or legal intervention linger over the WHD’s actions
this year, the agency’s top official said he is not consumed by those distractions and won’t rush a rule out
prematurely because of them.
‘‘I can’t control anything like that. I’m just a simple
agency administrator,’’ Weil said. ‘‘I focus on what I can
control, and what all of us in the building can control,
and that is really thinking very carefully about the comments we received in crafting the final rule,’’ he added,
referring to the overtime regulation.
The rule is considered less vulnerable to being undone by Republican lawmakers if it comes out in the
first half of the year (see related story), perhaps explaining Perez’s optimism for a spring release.
Passantino said he’s unsure if the WHD will achieve
the regulatory agenda’s estimate of July for a final publication. ‘‘It’s a lot of work and a lot of effort, and a lot
of people along the way who will need to sign off on it,’’
he said. ‘‘But if the secretary of labor is pleased with the
result, that’s what matters. That’s what gets sent over to
OMB for review. But there are a lot of speedbumps
along the way that will prevent them from getting it
out’’ on time.
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E M P L O Y M E N T A N D T R A I N I N G A D M I N I S T R AT I O N

The Employment and Training Administration enters 2016 in the unusual position of operating with a sizeable budget increase. The agency plans on using the funding to finish
implementing the Workforce Innovation and Opportunity Act, a 2014 law that reauthorized
most ETA programs with an added emphasis on positive results for disadvantaged individuals in the nation’s workforce training system.

Skills Initiative in ETA’s Hands, With Focus on WIOA, Apprenticeships
he Labor Department’s Employment and Training
Administration, armed with the largest budget
boost of any DOL agency, now enters 2016 with an
obligation to implement the president’s skills initiatives
in his final year in office.
In December’s omnibus bill, which kept appropriations flat for nearly all the DOL subagencies, the ETA
was awarded $339 million more in fiscal year 2016 than
the prior year. Much of the new investments will go towards satisfying directives from the White House—to
robustly expand the number of DOL-registered apprenticeships and streamline the nation’s job training programs to provide improved skills that lead to middleclass jobs.
The rare availability of additional government funds
places a tremendous responsibility on the ETA, Portia
Wu, the assistant labor secretary for employment and
training, told Bloomberg BNA in a Dec. 22 interview.
‘‘We really want to be sure we’re investing those in a
job-driven way, that will help people get skills and move
into the jobs,’’ Wu said. ‘‘That is really, I would say, one
of the centerpieces of our work.’’
The new ETA investments come largely in accordance with the Workforce Innovation and Opportunity
Act. The bipartisan legislation, signed into law by President Barack Obama in 2014, reauthorizes 33 ETA programs, while imposing new performance and data requirements.

T

WIOA Rules Delayed. Though WIOA already took effect last July, the ETA will be writing two final rules in
2016 that further implement the law. ‘‘We have a huge
mandate there,’’ Wu said. ‘‘We have to put out final
regulations and a ton of guidance in 2016.’’
The guidance and outreach to state workforce agencies, local governments and service providers is considered a vital element of the ETA’s workload in 2016. In
parts of the country, workforce training stakeholders
are still unprepared for the full transition to WIOA, particularly some of the technological advancements necessary to ensure that skills are being matched with
quality job placements, Wu acknowledged.
‘‘There are a lot of requirements in the law that some
of the states are saying, ‘We’re not sure how to get there
from here. We don’t have the funds to change our fiscal
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management software in these ways,’ ’’ she said. ‘‘So
there are a lot of implementation challenges, and our
folks have been working very intensively with the states
to identify those and figure out what guidance they
need.’’
In fact, the guidance has taken a priority over the
rulemaking, as the ETA has decided to delay the final
publication of the WIOA rules until around spring of
this year. The statute placed a Jan. 18 legal deadline on
the DOL and the Department of Education—which is
co-writing one of the two WIOA rules with the ETA. But
Wu said stakeholders have been informed not to expect
a release until later in the year.
That decision to push back the rulemaking schedule
came from listening to stakeholders about what guidance they would need. For instance, the state agencies
want more education before they can begin submitting
individual state plans on WIOA implementation ahead
of the July 1, 2016, effective date for the regulations,
Wu said. That’s a big reason the agency is hosting a national convening of workforce leadership Jan. 26-28, focused solely on WIOA.
Maria Flynn, vice president of the workforce
training-focused nonprofit Jobs for the Future, told
Bloomberg BNA Jan. 8 that the WIOA convening is a
‘‘huge step’’ that makes her ‘‘really happy.’’ Despite the
progress she’s seeing in information sharing to get
states up to speed, ‘‘there’s always more that can be
done,’’ said Flynn, who was at the ETA from 1991-2007,
most recently as administrator of the agency’s office of
policy development and research.
By holding the convening, issuing field bulletins,
leading webinars, and providing other forms of guidance, the ETA is addressing how WIOA has placed state
governments in a difficult spot, according to the head of
an organization of state workforce administrators.
‘‘Part of the challenge that states are having is that
even though the law went into effect’’ in July, ‘‘the rules
and regulations surrounding the law are not out yet,’’
Scott Sanders, executive director of the National Association of State Workforce Agencies, told Bloomberg
BNA Jan. 8. ‘‘The states, to some extent, are trying to
operate without really knowing how to operate.’’
NASWA has been one of the national organizations
regularly engaging with the ETA on the law.
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WIOA a Big Undertaking. While major regulations
coming out of other DOL agencies may be garnering
more national headlines, Seth Harris, the former deputy
labor secretary for much of this administration, told
Bloomberg BNA Jan. 4 that administering WIOA is a
major DOL undertaking.
‘‘Successful implementation of the new WIOA law is
going to be extremely important and is going to require
engagement at the federal, state and local levels,’’ said
Harris, who now practices law at Dentons in Washington, D.C., and teaches at Cornell University.
‘‘It’s going to require significant outreach to employers, it’s going to require substantial new data systems,
it’s going to change the way the workforce system helps
workers with disabilities. It’s a meaningful piece of legislation that’s going to require a great deal of work and
it’s occupying a lot of time and resources at the Employment and Training Administration.’’
Asked to assess the ETA’s progress on WIOA, Wu
said she’s encouraged by the excitement and willingness of states—both workforce agencies and political
leadership—to harness the law’s opportunities. ‘‘The
proof will be in the pudding. We’ll know when we start
seeing the state plans in March how forward-leaning
their approach’’ is, the assistant secretary said.
Among the challenges for states will be developing a
technological system that conforms to the law’s provisions on tracking results of job training services. Many
states may wish to have a data system that allows individuals to ‘‘immediately compare the outcomes of every
single kind of training option in the state with just a
couple clicks on a website,’’ she said. But they’re ‘‘not
quite there yet,’’ she said.
Much of the ETA’s work in helping states make up
ground in that area will involve spurring the sharing of
best practices.
But complicating that process, Sanders said, is
WIOA’s requirement that the agency coordinate with
the departments of Education and Health and Human
Services. In trying to break down the silos between the
DOL and the other two agencies, the ETA must get
them to accept that WIOA is as big a priority for them
as it is for the ETA, Sanders said.
WIOA provides for the integration of a broad array of
services at the nation’s thousands of one-stop centers,
necessitating communication between agencies that
lack a rich history of communication. This entails
blending ETA job training programs with the ED’s vocational rehabilitation and adult education services, as
well as HHS’s Temporary Assistance for Needy Families.
Although there’s always been some agency interaction, ‘‘WIOA is taking that to a whole new level,’’ said
Flynn of Jobs for the Future. ‘‘I think it is a good thing
and it’s much needed. I think it makes the day-to-day a
little more complex, and it may take longer to get some
things finalized,’’ she said. Ultimately, this will lead to
‘‘increased efficiency across the funding streams’’ and
improve services for clients, she added.
Lofty Apprenticeship Goals. This year will mark the administration’s final chance to advance the president’s
goal—announced at the 2014 State of the Union
address—of doubling the number of American apprentices within five years.
‘‘We’re delighted to see in this congressional budget
. . . $90 million dedicated to expanding apprenticeship,’’
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Wu said. ‘‘At a time when not a lot of things were being
created or funded up, seeing that significant bipartisan
commitment—we’ve never had that kind of funding for
this program—is really terrific.’’
The omnibus gives the ETA leeway in determining
exactly how to spend the $90 million in new apprenticeship funds, meaning the agency must still determine
what will have ‘‘the greatest impact,’’ Wu said in December. The budget appropriates $90 million to ETA
apprenticeship programs—available from April 1, 2016,
to June 30, 2017—‘‘to carry out activities through
grants, cooperative agreements, contracts and other arrangements,’’ the omnibus text states.
The ETA’s vast apprenticeship efforts already under
way will certainly continue in 2016. Wu said if she were
to characterize the agency’s apprenticeship approach, it
would be ‘‘a full-court press.’’
‘‘We’re using every angle—we’re using grants, we’re
using agreements with states and associations, reaching out to employers on the sector basis and convening
people, or streamlining standards or updating our rules
for how you can make sure you have a diverse pipeline
of apprentices,’’ the assistant secretary observed.
To address apprenticeship diversity, the agency will
be reviewing comments in 2016 on a proposed rule issued in November that would ban additional forms of
discrimination—such as age, sexual orientation and
disability—in the apprenticeship application process.
The rule was timed to coincide with the inaugural ‘‘National Apprenticeship Week.’’

Events Nationwide to Boost Apprenticeships. The week
included events across the country to promote the administration’s initiative to build up apprenticeship opportunities in new demand-driven industries and overcome the stigma often attached to the program by the
public. For instance, the agency wants to disprove the
notion that apprenticeships force youth to settle on
lower-paying jobs rather than pursue a four-year degree with a higher earnings potential.
The apprenticeship mission, which has some bipartisan support, is by no means a task that the ETA will be
rushing to complete this year. Rather, the question the
department faces is how to ‘‘institutionalize the substantial effort that the secretary has launched with respect to apprenticeships,’’ former DOL official Harris
said. ‘‘There are discussions going on about how do
they make that a regular part of the way the department
does business moving forward,’’ while also continuing
to support private sector apprenticeship programs, he
said.
And although the ETA does have more money to
work with when overseeing apprenticeship services, the
amount still pales in comparison with the $2 billion over
four years that Obama requested in his budget proposal
last year to realize the goal of doubling the number of
registered apprenticeships. Wu said that while Congress’s funding level is ‘‘tremendously helpful,’’ a more
significant investment is necessary ‘‘to reach the kind of
scale’’ the agency would like to see.
Some trade organizations, such as the National Association of Manufacturers, have supported apprenticeships in general, but pushed back on the notion that a
DOL-registered apprenticeship program is necessarily
the best route. Employer-initiated training services that
aren’t tailored to meet government standards, may be
more appropriate for certain companies, Christine
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Scullion, NAM’s director of human resources policy,
told Bloomberg BNA in November.
The ETA’s Office of Apprenticeship works with state
agency affiliates to register programs that meet quality
training standards and lead to certificates of completion. While exact models vary, generally, apprenticeships combine technical instruction with on-the-job
learning, typically lasting four years.

Job Corps, Unemployment Insurance on ETA’s Plate. The
assistant secretary said two other focal points for the
ETA in 2016 will be overcoming recent predicaments
within the Job Corps and state unemployment insurance offices.
When the DOL’s Office of Inspector General late last
year identified the most serious management and performance challenges facing the entire department, two
of the top six issues were providing a safe learning environment at Job Corps centers and reducing improper
unemployment insurance payments.
The ETA administers Job Corps, the nation’s largest
federally funded residential career training program for
disadvantaged youths ages 16-24. There were two homicides of Job Corps students last year—one on campus and another nearby a separate center—prompting a
few Republican senators in September to ask Labor
Secretary Thomas Perez to bolster security at the nation’s Job Corps facilities.
But Wu said even before those tragedies, the agency
had heightened its oversight of the private contractors
that run the centers. ‘‘We have been going out doing unannounced spot visits—just showing up on campus,
checking the records, checking the security systems,
checking the morale and talking with students and staff
there,’’ the assistant secretary said. ‘‘We will take ac-

tion, more aggressive contractual action than we have,
against operators that are not moving up to expectations.’’
Further, WIOA includes Job Corps provisions that
will allow the ETA to ensure that centers are living up
to the standards it expects and that they have ‘‘up-todate job training approaches and curricula,’’ Wu added.
In assisting states with their unemployment insurance programs, the ETA wasn’t appropriated the new
funds requested by the president to help states modernize their systems.
Wu said the challenge for the ETA when offering support is to convince state governments to invest in necessary UI updates when the number of claims continues
to drop in an improving economy. ‘‘In some ways, when
there’s not as many people in the UI pipeline, it’s sometimes a good opportunity to think about how do you
make bigger, sweeping changes,’’ she said. ‘‘We do
want to make sure that states don’t see this as an opportunity to cut’’ UI funding, she said.
Yet in spite of these difficult areas, Wu said she’s optimistic that the ETA can achieve its overall goals this
year and beyond, in part by leveraging the bipartisan
support that its programs receive in Congress. ‘‘We do
think you really want to take advantage of the shared
interest to make as much progress as possible in the
next year, and use that time to lay groundwork for continued progress in the years to come, regardless of the
administration,’’ Wu said.
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Washington at bpenn@bna.com
To contact the editor responsible for this story: Susan
J. McGolrick at smcgolrick@bna.com

O F F I C E O F L A B O R - M A N A G E M E N T S TA N D A R D S

The Office of Labor-Management Standards is tasked this year with finalizing a controversial ‘‘persuader’’ regulation. The rulemaking, aimed at increasing disclosure of labor relations activities, has spanned nearly the entire tenure of Obama’s presidency.

DOL Prepared to Finalize Persuader Rule, but Obstacles Remain
fter a lengthy delay, the Labor Department is expected to publish the ‘‘persuader’’ rule in the last
year of the administration, although the effective
date could be stalled by a legal or congressional challenge.
On Dec. 7, the DOL’s Office of Labor-Management
Standards sent the persuader rule to the Office of Management and Budget for final review. The agency estimated in its fall regulatory agenda that the rule will be
published in March.
Some five years ago, the DOL first issued the proposed regulation (RIN 1245–AA03) to expand employer
disclosure requirements about lawyers and consultants
hired to help combat union organizing and collective
bargaining activities.

A
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Seth Harris, who was deputy labor secretary when
the persuader proposal first came out, told Bloomberg
BNA Jan. 4 that the regulation has been ‘‘largely held
up by the ferocity of the criticism, including the surprising position taken by the ABA [American Bar Association] that the regulation might violate attorney-client
confidentiality.’’
But slating it for a release early this year by no means
indicates that opponents’ assault on the persuader rule
is over. When it is published, the rule ‘‘will become a
lightning rod for anti-union forces in the business community and in Congress to push back vigorously, both
in Congress and in the court,’’ added Harris, who now
practices law at Dentons in Washington and teaches at
Cornell University.
BNA
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The rule would revise the DOL’s interpretation of the
Labor-Management Reporting and Disclosure Act by
narrowing the law’s ‘‘advice’’ exemption as it applies to
employers reporting people hired as labor relations persuaders.
‘‘This rule is about making sure that workers have
the information they need to make an informed choice
about how to exercise their rights,’’ Michael Trupo, a
DOL spokesman, said in a statement to Bloomberg BNA
Jan. 21.
The rule was ‘‘proposed to update the Department’s
current interpretation’’ of the LMRDA, ‘‘which construes employer and consultant reporting so narrowly
that it essentially gives employers and consultants a
free pass from reporting unless the consultants they
hire talk directly to the employees,’’ Trupo said.
‘‘Under that interpretation, even if the consultants
script every word that the employer says to employees,
the employer and consultant can keep the consultant’s
activities secret. This update will make employer reporting on expenditures related to organizing campaigns similar to reporting already required of unions,’’
he said.

‘Multiple Lawsuits’ Likely. Now that the DOL is pushing ahead on persuader, business representatives already are taking action to pause its release again. A coalition of trade associations sent a letter Dec. 18 to the
OMB’s Office of Information and Regulatory Affairs
urging it to halt review of the rule and return it to the
DOL for changes.
The group wants OIRA to require the DOL to delay
the persuader rule’s publication until it can be merged
with a related, but separately planned, regulation. That
forthcoming proposal would revise the filing procedures of the annual form persuaders would need to file,
detailing their labor relations activities.
The DOL anticipated in the regulatory agenda that
the proposed rule on filing Form LM-21 would come out
in September 2016, about six months after the final persuader regulation is issued.
‘‘The process is wrong because we need to understand what the Labor Department is going to want us to
do with respect to the LM-21 before we can adequately
predict what the cost is going to be with respect to the
overall implementation of the rule,’’ Michael Lotito, cochair of Littler Mendelson’s Workplace Policy Institute,
told Bloomberg BNA Jan. 5.
But regardless of whether the employers’ concerns
about the process are addressed, expect ‘‘multiple lawsuits’’ on persuader, according to Lotito, who has advised a number of organizations on the proposal. A law-
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suit could argue that the regulation is arbitrary and capricious under the Administrative Procedure Act, he
said.
Echoing the ABA’s position, Lotito said a legal challenge also could claim that the persuader rule infringes
on attorney-client privilege. ‘‘A lawyer is going to find
him or herself in a dilemma where you either violate
your ethical responsibility under a state bar requirement or you possibly engage in a criminal violation with
respect to persuader,’’ he said.
Congress also could mount a Congressional Review
Act challenge of the rule, potentially preventing its
implementation if a motion of disapproval is then
signed by the president (see related story).
Asked about these potential barriers for persuader,
Trupo said, ‘‘We are not going to speculate on potential
lawsuits or challenges.’’

DOL’s Ode to Unions. To Harris, the persuader regulation represents one of the few policy initiatives by the
current administration that is designed to aid unions.
‘‘The list of actions taken by the Obama administration that have genuinely benefitted workers who are
trying to organize unions is pretty short,’’ Harris said.
He attributed this to Congress’s fierce opposition to any
move that facilitates workers’ organizing, as illustrated
by Republican efforts in 2015 to block a few National
Labor Relations Board developments.
Persuader ‘‘doesn’t amount to as much’’ of a benefit
to the labor movement ‘‘as some of the NLRB rule
changes,’’ Harris added.
Once it takes effect, the rule will change the landscape of union organizing, an official with the nation’s
largest labor federation said. If companies are ‘‘spending a lot of money on anti-union consultants—which
they are—it should be widely reported,’’ Bill Samuel,
the AFL-CIO’s director of government relations, told
Bloomberg BNA Jan. 5.
‘‘I think it would change things somewhat if the community knew that a company that appeared to be progressive and community-minded was spending millions
of dollars to defeat workers’ chance to have a voice on
the job,’’ Samuel added.
BY BEN PENN
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E M P L O Y E E B E N E F I T S S E C U R I T Y A D M I N I S T R AT I O N

The Employee Benefits Security Administration’s multi-year effort to revamp the Employee Retirement Income Security Act’s fiduciary regulations will reach a new stage in
2016, as the new rule is finalized and the financial industry implements its provisions, with
both the DOL and the industry expecting to tackle questions well beyond this year. The fiduciary rule, also called the conflict-of-interest rule, will be the dominant issue of the year,
but the DOL is also working to finalize regulations on disability benefit claims denials and
to complete its overhaul of the Form 5500.

Legal, Implementation Challenges Ahead for Fiduciary Rule
he fight over the Labor Department’s fiduciary rule
rages on, but for a financial industry so deeply opposed to the proposal, 2016 could be a year when it
starts learning how to live with it.
Broker-dealers, registered investment advisers, individual investors, large and small businesses, the multitude of lobbyists fighting pro and con, and others in the
multitrillion-dollar individual retirement account market likely won’t have long to wait to see changes to
regulations that have been in place since 1975 on who
is a fiduciary under the Employee Retirement Income
Security Act.
The final rule is expected to be released in the first
half of 2016, and may be issued in the first quarter.
One thing not to expect: More time for public input
before the rule becomes final. Despite calls by Congress
and critics for a third comment period, Labor Secretary
Thomas E. Perez has been adamant about reaching his
goal of getting out a final rule by July. As Perez told
Bloomberg BNA in an interview in December, ‘‘We’re
focused exclusively on reviewing the comments and
moving forward on making sure we can attain what our
north star is, which is an enforceable best-interest standard. We’ve gotten a lot of good feedback from folks,
and we are smarter as a result of the comments we’ve
gotten.’’
Robert B. Reich, labor secretary under President Bill
Clinton, also endorsed the rule. ‘‘The new rule is long
overdue,’’ Reich, a public policy professor at the University of California, Berkeley, and a prolific author on
economic policy, told Bloomberg BNA in an e-mail. ‘‘In
this era of defined contribution plans—or do-it-entirelyyourself IRAs—people rely on their financial advisors to
give them the best possible advice. But all too often, financial advisors have conflicts of interest, which may
cause them to recommend investments that are in their
own interest but not in their client’s best interest. This
is unacceptable.’’

T

‘Next Stage in the Process.’ Work on the fiduciary rule
will continue with a concerted effort even after the
regulation is finalized, Phyllis C. Borzi, assistant labor
secretary for the DOL’s Employee Benefits Security Administration, told Bloomberg BNA.
‘‘A final rule in an area like this is really the beginning in the next stage of the process,’’ Borzi said during
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a joint interview with her deputies, Timothy D. Hauser
and Judy Mares. So while the EBSA is trying to incorporate many of the suggestions commentors have
made, there will still be questions that the agency won’t
be able to answer within the time frame available, and
other questions, such as operational ones, will crop up
afterward, Borzi said.
‘‘And so we’ll then move into the subregulatory guidance mode,’’ in which the agency will shift toward
‘‘compliance assistance,’’ she said.
That’s a period that will extend beyond this administration, she and Hauser said. ‘‘We’ll be fully engaged
with this issue for quite some time,’’ Hauser said.
When it comes time to put out that guidance, the
EBSA will try to strike a balance between those who
want highly prescriptive guidance and those who want
a principles-based approach, Mares said.
During the on-tenterhooks waiting period, many are
preparing for what may be an implementation that will
take years, Bradford P. Campbell, the EBSA’s assistant
labor secretary under President George W. Bush, told
Bloomberg BNA.
The voluminous comments that the DOL is grappling
with ‘‘have addressed sort of the first- and second- and
maybe third-tier effects of’’ the redefinition of who is a
fiduciary under ERISA, ‘‘but I fully expect that, assuming we get to a final rule that’s finished, we’re going to
be spending at least the next five years sorting out additional questions that flow from these changes,’’ said
Campbell, counsel at Drinker, Biddle & Reath LLP in
Washington.
He said that one of the key questions that advisers
will have to address once the rule is final is whether a
given investment recommendation amounts to a prohibited transaction.
Ray Ferrara, chairman and chief executive officer of
ProVise Management Group LLC in Clearwater, Fla.,
was less worried about implementing the rule. Ferrara,
also a member of the Financial Planning Coalition,
which supports the DOL’s rulemaking, said that with
the assumption that the department makes some of the
changes the FPC recommended, ‘‘the essence of how
we have worked on a day-to-day basis in ERISA plans
is not going to change dramatically.’’
BNA
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Developing a model best-interest contract—one of
the rule’s requirements for advisers working on a commission basis—would also be far less cumbersome than
critics expect, Ferrara said. ‘‘I can’t imagine it as
significant—something less than $5,000 for that
contract—spread across people who have an ERISA or
IRA account,’’ he said.
Speaking for himself, and not for the FPC, Ferrara
said that one change he’d like to see is a relaxing of the
proposal’s legal list of investment options. Keeping that
list in place ‘‘would set a dangerous precedent,’’ he
said. ‘‘So I am hopeful they will not go around limiting
choices. The problem with limiting choices is, what do
you do when you get a new product?’’
How long it will take to implement the changes will
depend on the firm, its business model and other factors, with more time for advisers operating under the
Securities and Exchange Commission’s suitability standard, Marilyn Mohrman-Gillis, managing director of
public policy and communications for the Certified Financial Planner Board of Standards, a member organization of the FPC, told Bloomberg BNA.
Even when the DOL does release its final rule, it will
likely give advisers some flexibility in the time required
to update their policies and procedures and for other
new requirements, such as for reporting and record
keeping, Mohrman-Gillis said. ‘‘I think DOL has heard
those concerns and my belief is they will be building in
an appropriate time frame for effective implementation,’’ she said.
If the legal list of investment options remains in
place, advisers will still be able to make recommendations on those that aren’t included, Mohrman-Gillis
said. The list still covers about 95 percent of investments, and those that aren’t are typically high-risk,
more esoteric products that are more likely to be offered to high-end clients, she said. Advisers who do
want to offer them could do so outside of the rule’s bestinterest contract (BIC) exemption on a non-commission
basis, she said.
Finding a way around using the best-interest contract
exemption, to the extent possible, is how many in the financial advice industry are aiming to deal with the rule,
David C. Kaleda, a principal at Groom Law Group Chartered in Washington, told Bloomberg BNA.
For example, advisers may turn instead to exemptions for financial advice programs under ERISA sections 408(b)(14) and 408(g), as well as a comparable exemption under the tax code for IRAs, Kaleda said.
‘‘Complying with that exemption may not have been all
that attractive before, but it’s something that folks are
considering now, so that they can avoid complying with
the BIC,’’ he said.
On how not to trip the education/advice line, Kaleda
offered straightforward advice: Script everything so
that people, for example in a call center, know when the
line is coming so they don’t cross it. Some call centers
may also handle that line by setting up a subgroup that
would handle financial advice matters, while the rest of
the center would handle the education aspect, he said.

Court Challenges? But industry efforts to scuttle the
rule will continue to heat up, Nancy G. Ross, a partner
in the Chicago office of Mayer Brown LLP, told
Bloomberg BNA. Legislators in the House have already
passed a bill that would require the DOL to step down
while the SEC pursues its own fiduciary standard,
1-25-16

floated attaching a rider to year-end federal budget legislation that would have tightened the purse strings on
the DOL and barred it from finalizing its rule—
ultimately, the rider was dropped—and introduced another bill setting out a best-interest standard.
The next strategy to throttle the rule may be in the
courts, with arguments based on the merits of the
DOL’s regulatory impact analysis, and whether the department has proper authority to regulate IRAs, Ross
said.
But Ross didn’t have high expectations for such challenges. ‘‘I’m not optimistic,’’ she said, ‘‘because it’s a
very cumbersome test to stay the rule.’’

Long History, Still Changing. The inclusion of fiduciary
standards in ERISA itself was a controversial issue, but
with 40-plus years of experience with the benefits law,
people who deal with employee benefits should be able
to evaluate what works and what doesn’t, David Pratt, a
law professor at Albany Law School, told Bloomberg
BNA.
The fiduciary rules under ERISA were adopted
‘‘when defined benefit plans strode the land like Tyrannosaurus rex, and no one thought about 401(k),’’ Pratt
said. While Pratt said he supports an upgrade to the fiduciary standard, ‘‘I don’t know that we need this exact
rule. I think we need a rule that provides a lot more clarity in terms of what is permissible and what is not.’’
One of the aspects that makes the rule important is
that disclosure in itself isn’t enough, because too much
information, often couched in technical jargon, can be
overwhelming, Pratt said.
‘‘Look at the average prospectus for a public company or mutual fund: Whoever reads them? They’re impenetrable. There needs to be a way of getting information to people that’s more digestible,’’ he said.
Kaleda of the Groom Law Group also weighed in on
disclosures, but from the adviser’s perspective and with
regard to the proposal: The department’s proposed requirements ‘‘are really over the top regarding what you
need to provide and when.’’ However, among the many
areas where commenters have offered suggestions to
the DOL, disclosures is one where the department has
hinted that it may bend a little, Kaleda said.
Allison E. Wielobob, a former EBSA official who left
in June to become counsel at Sutherland Asbill & Brennan LLP in Washington, told Bloomberg BNA in September that the DOL had already recognized that the
plan fee disclosure requirements for plan service providers and fiduciaries had been a challenge for plan
sponsors, so the DOL might come up with a way to
mesh those requirements with the best-interestcontract exemption disclosure requirements. Wielobob
wasn’t involved in the fiduciary rulemaking.
But there’s only so much preparation firms can do
right now, because they don’t know whether, or how
much, the DOL will give some comfort on the disclosure
requirements, Kaleda said.
With the clock ticking on the last year of President
Barack Obama’s term, there won’t be much time to absorb and implement all the changes once the rule is finalized. After the DOL sends the rule to the Office of
Management and Budget for review—generally limited
to 90 days, but with an option by the OMB director for
an additional 30 days—the rule will be issued publicly.
After that, and unless the DOL changes the implementation period, the financial industry working in the re-
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tirement space will have eight months to get everything
in order.

Projects to Finish. While most big regulatory efforts
require one village to address, the fiduciary rule has required ‘‘two villages,’’ Borzi said. But once one of those
villages is freed up, Borzi said that among the regulatory guidance items she’s aiming to ‘‘move pretty far
along before the end of the administration’’ are on the
agency’s proposed rule on disability benefit claims and
its effort to modernize Form 5500.
Disability Claims: The major provisions in the DOL’s
proposed rule on disability claims denials would largely
adopt the procedural protections for health-care claimants in the Affordable Care Act. Those include requirements that group health plans have in effect an internal
claims and appeals process and that such plans must
initially incorporate the claims and appeals processes
as set forth in ERISA Section 503, and update such processes in accordance with standards established by the
DOL.
Michael D. Grabhorn, founder of the Grabhorn Law
Office PLLC, in Louisville, Ky., told Bloomberg BNA
that the proposal has many highlights but ‘‘needs
work’’ in two areas. The first area is that the rules

stopped short of adopting a treating physician rule,
similar to the Social Security Administration’s rule on
disability claim. The second area is that the proposal
doesn’t clearly require an insurer to provide a copy of
its administrative guidelines to claims personnel who
adjudicate claims.
Form 5500: Updating and modernizing the Form
5500, Annual Return/Report of Employee Benefit Plan,
is also on the to-do list, and will be a ‘‘major overhaul,’’
Borzi said. The updated version will require more
granular data, especially where sponsors must fill out
what assets their plans are invested in. The current
form includes an ‘‘Other’’ box, but that category ‘‘has
swallowed everything else,’’ she said.
Hauser of EBSA added that the goal is to make the
Form 5500 more data-mineable. ‘‘Really, the idea is
we’d like reporting that lines up with the way plans are
investing their assets now, so we can actually see it.
And we don’t have that at the moment.’’
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O C C U P A T I O N A L S A F E T Y A N D H E A LT H A D M I N I S T R A T I O N

While OSHA avoided funding cuts Republican lawmakers had sought for fiscal year 2016,
the agency still faces a budget squeeze and a series of deadlines if controversial rulemakings for silica, expanded record-keeping requirements and beryllium are to take effect before Jan. 3, 2017—the start of the 115th Congress.

OSHA Budget Forces Agency Workforce Reconsideration
nstead of funding to expand its staff by 90 positions
to handle responses to injury reports and chemical
accidents and beef up whistle-blower investigations,
the Labor Department’s Occupational Safety and
Health Administration faces a flat budget without
money for additional staff and services.
The appropriation approved by Congress and signed
by the president in December 2015 set aside $552.8 million for OSHA, the same as the fiscal year 2015 appropriation. Proposed spending plans from the House and
Senate had called for spending cuts of up to 5 percent.
With inflation and mandatory pay and benefits increases, OSHA will have fewer discretionary dollars to
spend during 2016.
OSHA’s 2016 appropriations request projected it will
have to spend an additional $6.37 million to cover pay
and benefits increases for its authorized staff of about
2,224 full-time employees. The 2,224 positions is smallest OSHA workforce since 2010, when there were 2,335
authorized positions.

I

‘No Decisions.’ In response to questions from
Bloomberg BNA on adjustments OSHA is considering
because there wasn’t a budget increase, an agency
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spokesman said Jan. 11 that ‘‘no decisions have been
made yet.’’
Among the issues under consideration at OSHA are
whether the agency will reduce or increase staffing levels and funding for enforcement, consultations and
other programs.
Lack of funding did result in one proposed project already being set aside, the spokesman said. OSHA had
wanted five new positions to create a statistics analysis
unit at a cost of $900,000 that would have focused on
reviewing data to improve inspection targeting and
sharing information with other agencies.
Jessica Martinez, acting executive director of the National Council for Occupational Safety and Health, said
OSHA’s budget restraints limit the agency to inspecting
each workplace about once every 140 years.
‘‘Any cuts to OSHA impact families, communities and
workers,’’ Martinez told Bloomberg BNA Jan. 12.
Although Congress approved increasing OSHA’s
maximum fines in 2016 for the first time in 26 years,
any additional money from penalties goes into the government’s general fund, not to OSHA, Martinez said.
BNA
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OSHA Wish List. OSHA’s proposed 2016 budget called
for adding 90 positions. Forty were to have been assigned to general enforcement-related roles, 20 to
handle process safety management-related inspections
and 22 to whistle-blower program duties.
The 40 enforcement positions, OSHA said, were
needed to handle the increased inspection workload resulting from the Jan. 1, 2015, reporting rule requiring
employers to report all work-related hospitalizations,
amputations and eye losses.
As of Oct. 1, OSHA had received 8,586 reports from
employers. At that rate, OSHA would receive about
11,500 reports by the end of December. Prior to the
start of the reporting mandate (29 C.F.R. § 1904.39),
OSHA officials predicted about 25,000 reports would be
made to federal offices in the first year.
The whistle-blower positions were to have included
10 investigators, seven investigative assistants and five
staff members to handle a variety of roles including
training and statistical analysis.
Whistle-blower case filings grew 6 percent in fiscal
2015, an increase primarily driven by Occupational
Safety and Health Act-related complaints. Overall, aggrieved employees filed 3,288 complaints prompting
OSHA to open investigations, compared with 3,098
cases in fiscal year 2014.
More Data Ahead. The budget also didn’t fulfill
OSHA’s request to add five employees to help handle
the agency’s website and data collection and three more
staff to work on updating the agency’s chemical and
process safety management regulations.
The lack of new positions in data collection could become critical later this year and in 2017 if OSHA proposed record-keeping changes become a final rule.
A draft final rule (RIN 1218-AC49) now under review
at the Office of Information and Regulatory Affairs
could require establishments with 250 or more employees to file their OSHA Form 300 log data electronically
every three months and for smaller employers with at
least 20 workers to file the log information annually.
OSHA would then post much of the data, minus information that could identify individual workers, on its
public website.
The lack of additional dollars in 2016 won’t impact
the rule, the agency told Bloomberg BNA.
‘‘OSHA expects to fully implement this rule,’’ the
spokesman said.
Critics of the rulemaking have argued OSHA already
lacks the resources to sort through thousands of employer reports to remove the identification data.
How OSHA proposes in fiscal 2017 to handle growing whistle-blower and reporting workloads could be
explained in February when the White House is expected to release its appropriations request for the coming year.
Rules Could Be Overturned. OSHA faces a series of
deadlines if controversial rulemakings for silica, expanded record-keeping requirements and beryllium are
not in effect before Jan. 3, 2017—the start of the 115th
Congress.
If OSHA doesn’t have draft final rules to the White
House’s Office of Information and Regulatory Affairs by
mid-June, OSHA faces an increasing likelihood that the
rules could be overturned in 2017 by a Republicancontrolled 115th Congress and a Republican president
1-25-16

sworn in Jan. 20, 2017, using the Congressional Review
Act.
Even if OSHA presents draft final rules to OIRA by
mid-June 2016, that could be too late should OIRA reviewers take longer than the 120 days allotted to complete their analyses and return the rules to OSHA.

Get in Line. Of the four rulemakings, two had reached
OIRA as of Jan. 8. The draft final silica rule expected to
set stricter silica exposure limits (RIN 1218-AB70) was
submitted Dec. 21.
And the proposed record-keeping rule expected to require large employers to provide OSHA quarterly summaries of injury and illness reports enabling OSHA to
post the results on its website and cite employers alleged to have discouraged workers from reporting injuries and illnesses was delivered Oct. 5 (RIN 1218AC49).
In the regulatory agenda issued Nov. 19, OSHA predicted it will have the final silica rule completed in February 2016. However when OSHA announced the February goal, supporters and critics of the rulemaking
were skeptical the mandatory OIRA review would be
completed in time for OSHA to issue the rule in February.
The comment phases of the two other rulemakings—
limiting beryllium exposure (RIN 1218-AB76) and enabling OSHA to cite employers for record-keeping violations up to five years old (RIN 1218-AC84) closed in
the fall of 2015. OSHA is now analyzing the information.
The Federal Register publication of a final rule signals the start of the 60-day time frame for Congress to
review and potentially block the rule, as allowed by the
1996 CRA.
If the CRA’s 60-day rule review window expires after
the Jan. 3, 2017, swearing in of the 115th Congress,
then the new Congress has the opportunity to review
the rule for another 60 days and the new president can
sign or veto the joint resolution opposing the rule, said
Sidney Shapiro, an administrative law professor at
Wake Forest University and vice president of the Center for Progressive Reform.
If the CRA review period expires before the start of
the 115th Congress, then President Barack Obama will
review any joint resolution passed by the 114th Congress.
A specific last chance date for rules to take effect isn’t
clear a year from likely deadlines. According to the
Congressional Research Service’s April 17, 2015, guide
to the CRA, the time limit is ‘‘60 ‘days-of-continuoussession.’ ’’
In calculating ‘‘days of continuous session,’’ the CRS
said, ‘‘Every calendar day is counted, including weekends and holidays, and the count is only paused for periods where either chamber (or both) is gone for more
than three days, that is, pursuant to an adjournment
resolution.’’
Allowing for a few non-session days during holidays,
OSHA would need to publish the rules in the Federal
Register and send them to Congress by late October.
Ahead of Federal Register notices, OIRA would have
to complete its review by early October. Assuming
OIRA met its goal of completing a review within 120
days, OSHA would need to submit a draft final rule to
OIRA no later than mid-June.
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OIRA Timeliness. Shapiro said the length of OIRA’s review of the silica rule may depend on how many
changes OSHA made between the proposed rule that
OIRA reviewed for two-and-a-half years and the draft final rule OSHA presented.
‘‘A lot of this gets worked out the first time around,’’
Shapiro said.
In addition to OIRA’s technical review, OIRA may be
asked to hold meetings with the rule’s opponents and
supporters. Those meetings could lead to new questions
for OSHA to answer, Shapiro said.
The OIRA review may also allow other White House
agencies to become involved, Shapiro said. For example, the Council of Economic Advisers might want to
review the draft rule.
Seth Harris, who served as the Obama administration’s acting and deputy secretary of labor during the
silica rule’s drafting, told Bloomberg BNA he expects
Congress won’t approve a motion opposing the rule and
that there will be court challenge of the rule.
‘‘I think the silica rule has been surprisingly uncontroversial so far,’’ said Harris, now an attorney with
Dentons. ‘‘Honestly, when I was in the Labor Department, we planned for and expected a vigorous response
and an effort to block the rule. But either because other
rules are sucking up all the oxygen in Congress or the
regulation has proven to be a lot more reasonable than
people expected, I have been surprised.’’

Baruch Fellner, an industry attorney with Gibson,
Dunn & Crutcher LLP, said the Obama administration
will be under political pressure to issue the silica rule in
time to avoid the rule’s overturning by the CRA.
‘‘OIRA can be overruled for politics,’’ Fellner said. ‘‘If
OIRA is left to its own devices, silica dies.’’
And if the Obama administration beats the CRA
deadlines, the rule will still face a certain court challenge where deficiencies overlooked during the review
could be used as grounds for courts to overturn the rule,
Fellner said.
Fellner said the beryllium rule won’t likely face a
CRA review because the rule has the backing of the
country’s largest beryllium manufacturer as well as
unions.
The two record-keeping rules may not be affected by
the CRA. The law covers only proposed ‘‘major rules’’—
potential regulations that are considered ‘‘economically
significant’’ because their annual effect on the economy
is $100 million or more.
OSHA has said neither record-keeping proposal
meets that requirement, while opponents in written
comments and at public meetings said OSHA has underestimated compliance costs.
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MINING

Even though mine worker fatalities dropped to an all-time low in 2015, the Mine Safety
and Health Administration is pushing ahead energetically to solidify as many of its initiatives and rulemakings as it can during the Obama administration’s final year.

MSHA Pushes Ahead With Busy Agenda Despite Record Low Mining Deaths
ome agencies might be tempted to slow down a bit
if they managed to achieve record success, but the
Labor Department’s Mine Safety and Health Administration is determined to accomplish as much as
possible in the final year of the Obama administration.
Assistant Secretary of Labor for Mine Safety and
Health Joseph A. Main personifies MSHA’s energetic
pace. During a Jan. 8 interview with Bloomberg BNA,
he playfully pretended not to be aware that the administration’s time is limited. Instead, he outlined his plans
for the upcoming year, which include implementing
new coal dust sampling rules and training mine rescue
teams to use new technology.
‘‘There’s still a lot left [to do],’’ Main said, even
though the number of deaths in the nation’s mines
plummeted to 28 last year. ‘‘We had the lowest number
of mining deaths ever. We know that mine closures
played into that, but I believe, based on all the data I’ve
looked at, it was more than mine closures,’’ he said.
‘‘The work that has been done by both MSHA . . . and
the mining industry has led to improvements that ex-
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tend beyond the mine closures.’’ He added, ‘‘I think the
progress that we’ve seen [in mine safety] is real.’’
The number of mining deaths in the U.S. dropped to
a new low in 2015, with 28 miners dying in work-related
accidents, according to data MSHA released Jan. 5.
Eleven fatalities occurred in coal mines, and 17 fatalities occurred in metal and nonmetal mining.
Main attributes the improved safety statistics to ‘‘a
cultural change in the mining industry about what they
need to do to manage mine safety’’ and tougher rules
and enforcement strategies put in place at MSHA since
he arrived.
Nevertheless, the decline in fatalities has occurred as
an economic downturn has reduced activity in the mining industry. The number of man hours worked in coal
mines decreased 10 percent from fiscal year 2014 to fiscal year 2015. It decreased somewhat in metal/nonmetal
mines as well, to 404.9 man hours worked in fiscal year
2015 from 408.0 million man hours worked in fiscal
year 2014.
BNA
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Downsizing Coal Staffs. As a result, MSHA has made
some staffing changes, particularly in areas where
many mines have closed. ‘‘We’ve been downsizing quite
a bit for the last year, and [there’s] a little bit more to
come, [such as] consolidating some of our offices,’’
Main said. As production dropped off in east Kentucky,
‘‘we saw an increase in production during the same
time in District 8, which covers Indiana and Illinois,’’ so
some staff members were sent there. In addition,
‘‘we’ve had a number of coal inspectors who’ve moved
over to the metal/nometal sector,’’ Main said.
Despite the staffing shifts, MSHA will focus on implementing the coal dust rule (RIN 1219–AB64). ‘‘There
are probably more deaths attributable to respirable dust
than to mining accidents since the late ‘60s,’’ Main said.
Controlling respirable dust ‘‘was at the top of my list of
the things that I wanted to accomplish’’ at MSHA.
‘‘There’s no reason on the face of this earth that anybody should go to work in a mine and wind up spending their time trying to draw a breath with an oxygen
bottle,’’ he said.
The respirable coal dust rule addresses this issue. It
took effect in August 2014, with a two-year phase-in period for some requirements.
Under the rule’s first phase, dust sampling must be
conducted for the full shift with the mine operating at a
capacity of at least 80 percent, and a high-level mine supervisor must sign the dust samples.
Phase two, which will take effect in February, requires more frequent sampling and the use of a personal dust monitor in underground mines that will provide real-time data throughout the shift, Main said.
‘‘I think so far we’ve done more outreach and preparation [for this rule] than ever in the history of the Mine
Act,’’ Main said. ‘‘It culminated this past fiscal year with
the lowest respirable dust levels ever,’’ even ‘‘with the
new standard that folks were saying was not feasible.’’
Over 99 percent of the more than 61,000 samples taken
by MSHA and mine operators complied with the lower
dust concentration limit. Main credited ‘‘the coal side’’
for its ‘‘cooperation’’ in achieving almost universal compliance.
Training Mine Rescue Teams. Mine rescue teams also
figure prominently in Main’s game plan. ‘‘I’ve spent a
lot of my life at mine rescues . . . and every one I’ve ever
been to, there was something that we could have been
better prepared to do,’’ Main said.
When mines face financial difficulty, some may not
‘‘think about investing in’’ safety initiatives, he said. ‘‘In
the downturn of the ‘70s and ‘80s, I watched as [mine
rescue] team after team folded up.’’ Main is working to
ensure there are ‘‘quality mine rescue teams regardless
of the strength of the mining industry.’’
To publicize the issue’s importance, MSHA recently
established a National Mine Rescue Association and
designated Oct. 30 as Mine Rescue Day.
MSHA also overhauled what Main described as ‘‘the
Pony Express method of passing messages’’ during rescue operations. ‘‘This past year we finally developed
our communications and tracking system which allows
us to have a system where the command center is talking to the advancing teams underground.’’ MSHA also
modernized its mapping system so the command center
can do the mapping and send it electronically to the
fresh air base at the rescue site.
1-25-16

With all this new technology in place, MSHA is concentrating on training mine rescue teams ‘‘so they’re
ready to use it when they hit the mine,’’ Main said.
‘‘That’s the major effort that we’re doing in 2016.’’
The regulatory agenda reflects other agency priorities. When a reporter suggested that MSHA might not
have enough time during this administration to issue
these new rules in final form, Main feigned surprise
that the administration’s tenure is drawing to a close.
‘‘We’re moving ahead with the rulemakings that we’ve
announced, and we’re going to be earnestly applying all
the energy we can toward those,’’ he said.
According to the regulatory agenda, MSHA will propose a rule in February clarifying training requirements
for persons examining working places in metal and
nonmetal mines and specifying new record-keeping requirements following a recent spate of fatalities and accidents at metal and nonmetal mines. ‘‘There are shortcomings in the examination process that call for improvements,’’ Main said. He confirmed there will be a
rule but wouldn’t say when.

Updating the Silica Limit. The regulatory agenda also
calls for MSHA to propose a rule in April that would update the exposure limit for respirable quartz (crystalline
silica), which can cause silicosis, a serious lung disease.
Main said the proposal is ‘‘in the pipeline’’ but declined
to specify a date.
Furthermore, the regulatory agenda indicated the
agency will take some sort of action on refuge alternatives in February after it finishes reviewing public comments it received on the issue. Main said MSHA is focusing on increasing in-place shelters and getting voice
communication into the closed circuit of the selfcontained self-rescuers carried by miners. In view of the
toxicity of the air during mine fires and explosions, it’s
crucial ‘‘to get a device that lets miners talk and escape
without breaking that [breathing] circuit,’’ Main said.
‘‘We’re really trying to get good feedback from the mining industry about where we go from here.’’
MSHA also is reviewing public comments on its proposed rule (RIN 1219–AB78) on proximity detection on
mobile machines in underground coal mines, which
were due in December 2015. Proximity detection systems use electronic sensors mounted on machines or
worn by miners to detect motion or nearby objects and
warn the miner or stop the machine before a machine
crushes or strikes a miner.
A final rule (RIN 1219–AB65) requiring underground
coal mine operators to equip most continuous mining
machines with proximity detection systems took effect
in March 2015, but Main said formulating a proximity
detection rule for mobile machines is ‘‘more complicated’’ because that category includes an array of machines that have to function together.
MSHA is ‘‘trying to mirror the technological capabilities’’ to ensure the technology has been ‘‘engineered,’’
or actually made, Main said. He solicited public comments so he could learn from the experiences of mine
operators who already have begun using such systems
voluntarily. ‘‘For rulemaking, it’s good to have a working model,’’ he said. ‘‘We’re thankful that a number of
mine operators did get ahead of us and were able to
help us work out the bugs.’’
Finalizing the Civil Penalty Rule. The agency also is expected to finalize the proposed rule (RIN 1219–AB72)
on civil penalty assessments. It proposed the rule in
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July 2014 to emphasize serious safety and health conditions and simplify the criteria for assessing violations.
Some commenters asserted the proposal exceeds
MSHA’s authority and predicted the rule would increase the number of contested cases. ‘‘It’s still in the
review process,’’ Main said.
The regulatory agenda indicated that MSHA is laying
the groundwork for a possible rulemaking on diesel exhaust. It said MSHA will issue a request for information
in February on strategies to control miners’ exposure to
diesel exhaust, which can cause a range of maladies
from headaches and nausea to respiratory disease and
cancer.
In addition, Main said, ‘‘We’re going to be putting
more emphasis on our Rules To Live By program, which
identifies the most common violations that are tied to
fatalities, and creating more [web] tools for the mining
industry to use.’’ MSHA recently unveiled a web tool
that provides access to data about a mine’s violations
and how the mine compares with other mines.
As always, MSHA’s director is exploring ways to improve the agency’s field operations. Its inspectors will
trade in their laptops for more efficient electronic tablets later this year, Main said, and he and other MSHA
officials will travel to meet with industry groups.
‘‘We’ve probably done more outreach to the mining
community than a number of administrations before us
because that’s what we think we need to do,’’ Main said.
‘‘We need to have a strong enforcement approach, but
we need to have a very strong outreach approach as
well.’’

Industry Spokesmen Critique MSHA. Of course, all that
outreach doesn’t prevent the mining industry from
complaining about some MSHA actions. Bruce
Watzman, senior vice president for regulatory affairs at
the National Mining Association, told Bloomberg BNA
Jan. 7 that the agency’s enforcement, at least for coal
mines, has become ‘‘overwhelming.’’ According to
Watzman, ‘‘it’s not uncommon today’’ to have five
MSHA inspectors at a mine for several days in a row.
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‘‘They just don’t have enough mines to inspect in some
coal districts.’’ The very presence of an MSHA inspector disrupts a mine’s normal operations, he said, because a mine official must chaperone the inspector
through the mine.
Watzman doubts there will be a flurry of rulemaking
from MSHA. The agency may try to ‘‘move some
things,’’ such as the civil penalty criteria, into final
form, he predicted, but he said time is running out for
the agency to issue a final rule on crystalline silica during this administration because it hasn’t even proposed
one yet.
Bailey Wood, a spokesman for the National Stone,
Sand, and Gravel Association, spoke with Bloomberg
BNA Jan. 12 about issues affecting the nonmetal sector.
He identified silica, civil penalties and workplace examinations as the ‘‘top three regulatory priorities for
the coming year for the aggregate industry.’’
Wood predicted that MSHA will use the standard adopted by the Occupational Safety and Health Administration ‘‘to dramatically cut the exposure limit’’ for
silica, even though ‘‘the technology doesn’t exist today
to measure to that small of a level.’’ He criticized the
civil penalties rule as ‘‘an attempt to reduce [mine] operators’ incentive and options to contest and settle citations’’ and contended it will ‘‘dramatically reduce due
process’’ of law for mine operators.
The workplace examinations rule will be ‘‘an absolute paperwork nightmare,’’ Wood predicted. ‘‘We’re already doing all these things. Don’t create a paper tiger.’’
He said the NSSGA will advocate ‘‘for rules that actually improve safety and are technologically feasible.’’
The United Mine Workers of America didn’t respond
to Bloomberg BNA’s requests for a comment.
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EEOC
EQUAL EMPLOYMENT OPPORTUNITY COMMISSION

An EEOC operating under a flat budget in fiscal 2016 is focused on casting a wide net and
leveraging its existing resources to identify solutions for persistent types of bias and confronting new challenges posed by a changing workplace.

EEOC Seeks to Strengthen Its Position as a Solutions-Focused Agency
an. 25 — The Equal Employment Opportunity Commission in 2016 will continue to seek solutions to
persistent forms of discrimination while addressing
new challenges emerging from the changing workplace, the agency’s top officials say.
An EEOC harassment task force slated to complete
its work this year, a new initiative allowing public comment on draft enforcement guidance and plans to mine
agency data for ‘‘promising practices’’ that deter discrimination show the agency is casting a wide net to
find solutions, EEOC Chair Jenny Yang told Bloomberg
BNA.
The commission also is keeping abreast of changes
wrought by technology by focusing on new ways that
employers hire workers and by making internal
changes to allow more online communications by employers and employees with EEOC personnel, Yang
said.
In a change from prior practice, the EEOC Jan. 21 solicited public comment on a draft enforcement guidance
regarding retaliation and other issues. Previously, the
agency hasn’t made draft documents publicly available
before adopting final guidance.
But the EEOC now will post draft enforcement guidance online for 30-day public comment periods, seeking
stakeholder input before voting on final guidance, Yang
said.
Employer representatives should be particularly
pleased, as many had complained when the EEOC previously issued new guidances without giving stakeholders a chance to weigh in on drafts.
It’s no accident the first proposed draft guidance concerns retaliation, which is alleged in about 45 percent of
private sector charges received by the EEOC. The agency’s guidance on retaliation hasn’t been updated since
1998, and subsequent U.S. Supreme Court and lower
court decisions have altered the legal landscape, Yang
said.
Other proposed enforcement guidances are in the
pipeline, but Yang declined to discuss their substance
before the commission votes on those items.

J

Wellness Rules Expected in Spring. The EEOC is working toward final rules under the Americans with Disabilities Act and Genetic Information Nondiscrimination Act regarding employer incentives for employee
1-25-16

participation in employer-sponsored wellness programs. The agency received about 2,750 comments on
its proposed ADA rule and a public comment period on
the proposed GINA rule closes Jan. 28.
The EEOC hopes to issue final ADA and GINA rules
sometime this spring, Yang said. If possible, the agency
would like to issue both final rules at the same time, she
said.
Also expected to be completed in 2016 is a final rule
under the Rehabilitation Act regarding federal agencies’ affirmative action obligations for people with disabilities.

Plan Addresses Investigations, Conciliation. The EEOC
last fall approved a quality control plan regarding
agency investigations and conciliations the agency
hopes will streamline and improve its handling of discrimination charges.
The EEOC already has a high success rate when mediating charges and a 44 percent success rate in conciliation, meaning many discrimination claims voluntarily
are settled without litigation, Yang said.
The quality control plan, now called ‘‘quality enforcement practices,’’ will be rolled out during 2016, with
training for investigators on the most effective strategies for achieving successful resolutions, Yang said.
The plan will be posted on the EEOC website early
this year, Yang said.
Collaboration with other federal agencies that enforce employment laws has been an EEOC hallmark
during the Obama administration and that continues in
2016.
Following national unrest over police practices in
some communities, the EEOC and Justice Department
jointly are supporting a study on what barriers exist to
hiring more diverse local police forces, Yang said.
Yang and EEOC General Counsel P. David Lopez in
February will travel to California’s Silicon Valley to discuss equal opportunity in the high-tech industry with
employer representatives, employees and others, Yang
said. That sector is creating high-paying jobs but barriers to hiring and advancement persist for women and
certain racial groups, she said.
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New Economy Concerns. Employers’ use of online
screening tools in hiring and their increased use of temporary workers are among the trends drawing the EEOC’s attention, Yang said.
Online screening could cause disparate impacts
based on race, age, disability or other protected categories. Meanwhile, the temporary workforce is growing at
seven times the rate of the permanent workforce, Yang
said.
Staffing agencies catering to employer preferences
may use thinly veiled codes to provide only workers of
a particular race, sex or ethnicity, Yang said. Staffing
agencies and employers that use them must be aware
the workers are protected under federal antidiscrimination laws and both the agency and client employer could be liable for steering or other violations,
she said.
More Online Access. The EEOC is upgrading its own
technology to permit more online communications between agency personnel and employers and workers
with pending cases.
During 2015, the EEOC gave employers the ability
electronically to file position statements and other
documents relevant to their cases.
During 2016, the EEOC will enable employees electronically to file the preliminary information now recorded on intake questionnaires and to make appointments online to meet with EEOC investigators. Employees still would have to meet in person with an
investigator to file a written EEOC charge. But the
agency is moving toward digital case files, Yang said.
In addition to easing public access, the EEOC’s electronic upgrades should free agency personnel to spend
more time actually investigating charges, Yang said. It
enhances sharing of information among EEOC person-

nel, consistent with the aims of spreading best practices
and identifying what works to prevent discrimination or
settle claims, she said.
The agency also is analyzing its own information
from charges, settlements and EEO-1 forms to discern
trends, root causes of discrimination and what works
best either to prevent discrimination or to remedy it,
Yang said.

What’s Ahead in Litigation. On the enforcement side,
the EEOC in 2016 will show a similar combination of
the old and the new.
In tune with priorities set out in its 2012 strategic enforcement plan, the EEOC will emphasize advancing
the rights of lesbian, gay, bisexual and transgender
workers, protecting immigrant, migrant and other vulnerable workers and enforcing the rights of persons
with disabilities under the ADA Amendments Act.
The EEOC in January filed two amicus briefs in cases
pending before the U.S. Court of Appeals for the Eleventh Circuit contending that Title VII of the 1964 Civil
Rights Act bans bias based on sexual orientation. The
agency previously adopted that position in a federal
sector decision last July. Some federal courts have allowed LGBT workers to assert Title VII sex bias claims
under a gender stereotyping theory, but the EEOC argues discrimination based on sexual orientation is sex
discrimination without the need for further proof of stereotyping.
Three EEOC settlements of cases involving immigrant workers exploited by U.S. employers were among
the agency’s 2015 highlights, General Counsel Lopez
said in a Bloomberg BNA interview.
The EEOC actively has sought to reach and protect
such workers under an initiative that’s one legacy of

Some Pending EEOC Cases to Watch in 2016
s CRST Van Expedited, Inc. v. EEOC, U.S., No. 14-1375, cert. granted 12/4/15. Supreme Court to decide
if the EEOC can be ordered to pay prevailing employer’s attorneys’ fees when case is dismissed because the
EEOC failed to satisfy its pre-lawsuit obligations.
s EEOC v. Bass Pro Outdoor World LLC, 5th Cir., No. 15-20078, argued 1/7/16. Fifth Circuit to decide if
the EEOC can use burden-shifting method of proof for ‘‘pattern or practice’’ cases when agency filed lawsuit
under Title VII Section 706 and if the EEOC fulfilled pre-suit conciliation requirements in race bias case.
s EEOC v. GEO Group, Inc., 9th Cir., No. 13-16292, argued 8/11/15. Ninth Circuit to decide if the EEOC
satisfied its pre-suit conciliation requirements in sexual harassment suit for female corrections officers
against private prison firm.
s EEOC v. St. Joseph’s Hosp., 11th Cir., No. 15-14551, appeal filed 10/13/15. Eleventh Circuit to decide if
the ADA requires non-competitive reassignment to new job as reasonable accommodation of employee with
disability.
s EEOC v. Doherty Enters., Inc., S.D. Fla., No. 14-81184, amended complaint filed 1/20/16. District court
considering whether restaurant group’s mandatory arbitration pact violates Title VII Section 707 (a) as ‘‘pattern or practice’’ of resistance to employees’ enjoyment of civil rights.
s Burrows v. Coll. of Cent. Fla., 11th Cir., No. 15-14554, brief filed 1/8/16; Evans v. Georgia Reg’l Hosp.,
11th Cir., No. 15-15234, brief filed 1/11/16. In two cases, the Eleventh Circuit will consider the EEOC’s arguments as an amicus that bias based on sexual orientation is sex discrimination under Title VII.
s EEOC v. Sterling Jewelers, Inc., 2d Cir., No. 14-1782, stay granted 12/10/15. Appeals court stayed its
decision permitting the EEOC to pursue a nationwide sex bias case while Sterling Jewelers files for Supreme
Court review.
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former EEOC Chair Jacqueline Berrien, who died during 2015, Lopez said.

Contribution to Systemic Cases. The general counsel’s
priorities include building the agency’s disparate impact case capability and promoting a national law firm
model that allows different EEOC field offices to contribute to systemic cases, Lopez said.
During fiscal 2015, the EEOC filed 142 merits lawsuits, including 16 systemic cases and 42 involving multiple discrimination claimants. As of Sept. 30, 2015, 22
percent of the cases on EEOC’s active litigation docket
were systemic cases, defined as those with potential
broad impacts on the practices of an employer, industry, or geographic area. Some 53 of the EEOC’s 2015
lawsuits, or 37 percent, involved ADA claims, a trend
that’s likely to continue.
The EEOC has achieved success under the ADA
Amendments Act, pressing claims based on conditions
that weren’t deemed disabilities under the original
ADA, Lopez said.
There are ‘‘very few battles’’ over ADA coverage now,
Lopez said. The EEOC is ‘‘helping Congress realize its
intent’’ in passing the ADA Amendments Act, he said.
After a busy, successful year before the Supreme
Court in 2015, the EEOC has one case pending this
term. The justices will decide if a federal court can order the EEOC to pay attorneys’ fees to a prevailing employer under Title VII if a case was dismissed because
the EEOC failed to satisfy its pre-lawsuit obligations
(CRST Van Expedited, Inc. v. EEOC, No. 14-1375).
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Other pending cases include an expected Fifth Circuit ruling on whether the EEOC can pursue ‘‘pattern or
practice’’ claims under Title VII Section 706; the Eleventh Circuit’s consideration of whether a nocompetition transfer is an ADA reasonable accommodation; and a district court’s consideration of whether
an employer’s mandatory arbitration agreement might
be actionable ‘‘resistance’’ to employees’ enjoyment of
civil rights under Title VII.
Lopez said when he speaks to employer groups, they
generally applaud the EEOC’s efforts against racial harassment, which included three significant settlements
during 2015.
‘‘The good news is that [the EEOC] has shown that
we’re effective,’’ he said. ‘‘The bad news is that you still
continue to see the egregious racial harassment in the
21st century.’’
But some employers balk when the EEOC challenges
practices such as criminal background checks that can
have a disparate adverse impact on racial minorities,
Lopez said.
‘‘When you start getting into systemic cases, you start
getting into arrest and convictions, there’s not always
the same level of support,’’ he said. ‘‘And I think it’s important for us to understand race discrimination and all
other forms of discrimination as operating on a continuum between the egregious and the subtle.’’

BY KEVIN MCGOWAN
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NLRB
N AT I O N A L L A B O R R E L AT I O N S B O A R D

The National Labor Relations Board’s election case rule amendments have been in effect
for less than a year. Board officials and labor law practitioners are still gauging the effects
of the changes, but the NLRB clearly got the attention of stakeholders and observers with
its regulatory action and decisions last year in a number of high-profile cases. Among the
questions for 2016 will be how successfully the board can defend its sometimes controversial positions and how the board will interpret the rights of employees, unions and employees under the National Labor Relations Act.

NLRB Election Rules and Major Cases Will Be Closely Watched in 2016
he National Labor Relations Board had an eventful
2015 with the advent of significant changes in its
representation case rules, a move to a new headquarters office, decisions in several high-profile cases,
and the departure of Member Harry I. Johnson (R) at
the end of his term in August.
The questions for 2016 will be how successfully the
board can defend its sometimes controversial positions
and how the board will interpret the rights of employees, unions and employees under the National Labor
Relations Act.
Just before the start of the year, Congress approved a
$274 million appropriation for the agency in fiscal year
2016. The appropriation was smaller than President
Obama’s budget request for the agency, but the legislation passed without several riders that would have
curbed the board’s authority. NLRB General Counsel
Richard F. Griffin (D) told Bloomberg BNA Dec. 16 that
the $274 million appropriation leaves the agency with
very little ‘‘margin’’ after the agency covers salaries,
employee benefits, rent, security and information technology.
However, Griffin said, ’’I’m very happy that Congress
managed to come together and get a budget,’’ and he
said ‘‘it makes it much easier to plan’’ for the year
ahead.
The five-seat board may shrink to three members after Member Kent Y. Hirozawa (D) sees his term expire
on Aug. 27. But even if President Obama is unable to reappoint Hirozawa or appoint another member in his
place before leaving the White House, the board will retain a quorum of three (Chairman Mark Gaston Pearce
(D) and Members Philip A. Miscimarra (R) and Lauren
McFerran (D) ) until at least December 2017.
In interviews with Bloomberg BNA Dec. 16, Pearce
and Griffin voiced their satisfaction with the agency’s
performance over the past year, and outlined an active
agenda for 2016.
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Both they and the agency’s stakeholders will be
watching closely to see how the agency handles the
challenges presented in the year ahead.

Election Rule Changes Withstanding Challenge. Calendar year 2015 saw the board’s implementation of controversial amendments to the NLRB rules for processing representation cases.
The board approved the rule changes (RIN 3142AA08) in December 2014 on a 3-2 vote and they went
into effect on April 14, 2015.
The U.S. Chamber of Commerce filed a lawsuit challenging the adoption of the rules, but the U.S. District
Court for the District of Columbia rejected the challenge and granted the board summary judgment
(Chamber of Commerce v. NLRB, 2015 BL 242880, 204
LRRM 3109 (D.D.C. 2015). The Chamber elected not to
appeal that ruling.
A second challenge was dismissed by the U.S. District Court for the Western District of Texas in Associated Builders & Contractors of Texas, Inc. v. NLRB,
2015 BL 194150, 203 LRRM 3199 (W.D. Texas 2015).
The ABC chapter and several allied groups appealed
that ruling to the U.S. Court of Appeals for the Fifth Circuit, where the case has been briefed; oral arguments
are scheduled for March 3.
A ruling in Associated Builders, which is the only remaining challenge to the rules as a whole, is expected
shortly, but the board has been processing representation cases under the new amended rules since April
without interruption.
Chairman Sees Smooth Implementation. Pearce told
Bloomberg BNA that the agency did a preliminary assessment of the rule changes after six months of operating under the revised procedures. The chairman said
he is ‘‘feeling very good’’ about the agency’s decision to
amend its rules and he is satisfied the rule changes have
‘‘done what we wanted to do.’’
BNA
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‘‘I don’t think there has been anything that indicates
any real problem’’ with the amendments, Pearce said.
He noted that preliminary statistics confirm there’s
been a significant reduction in the amount of time required to move from the filing of the petition to a certification in cases that required a hearing before an
NLRB regional director. Early statistics have not shown
any significant upswing in the filing of representation
petitions with the agency.
⬙Interesting things have been developing,⬙ the chairman said, referring to a reduction in the number of
blocking charges filed when representation cases are
pending. He also said that there has not been a significant change in the number of election cases that proceed by agreement of the parties without requiring a
formal hearing.
Pearce said that despite the furious objections of
some organizations to the NLRB’s adoption of the rule
changes, ‘‘What I’m hearing anecdotally in the regions
is that the process is going smoothly.’’

‘Jury Is Still Out’ on Long-Term Results. Asked about
the complaint that some observers made before adoption of the rules that accelerating the pace of representation cases would make it difficult for small employers
to find qualified labor lawyers, Pearce told Bloomberg
BNA that he had considered that contention ‘‘a little dubious.’’
The NLRB chairman said there has always been a
‘‘cottage industry’’ of employer-side representatives
who know when petitions are filed at the NLRB.
‘‘Back in the old days,’’ Pearce said, ‘‘there were entities looking through the docket sheets all the time;
now they just go online, so if an employer can’t find an
attorney, more often than not, the attorneys find the
employer.’’
The chairman said the board will continue to carefully monitor the operation of the amended representation case rules, and he acknowledged that the agency
has only had a ‘‘small window’’ of opportunity to judge
their performance.
‘‘The jury is still out,’’ Pearce said, but he expressed
satisfaction that the rule changes have allowed the
board to ‘‘modernize and make transparent the whole
representation case process.’’
Battle Continues Over Arbitration, NLRA Rights. The
NLRB still has a major standoff between the agency, the
management community, and a number of federal
courts.
The NLRB held in D.R. Horton Inc., 357 N.L.R.B. No.
184, 192 LRRM 1137 (2012) that a class action waiver illegally interferes with the right of employees under the
National Labor Relations Act to engage in concerted activity for their mutual aid or protection if the waiver
precludes them from pursuing class or collective actions in any judicial forum.
Maintaining and enforcing a waiver violates Section
8(a)(1) of the NLRA if the waiver precludes employees
from acting in concert in any judicial forum, the board
held.
The U.S. Court of Appeals for the Fifth Circuit declined to enforce the board ruling on the class action
waiver (737 F.3d 344, 197 LRRM 2637 (5th Cir. 2013),
but the board reaffirmed D.R. Horton by a 3-2 vote in
Murphy Oil USA Inc., 361 N.L.R.B. No. 72, 201 LRRM
1385 (2014) .
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The Fifth Circuit also denied enforcement of the
waiver ruling in Murphy Oil (2015 BL 351672, 204
LRRM 3489 (5th Cir. 2015); 207 DLR A-1, 10/27/15), but
the board has continued to follow its own precedents on
class and collective action waivers.

Board Stands Its Ground Despite Court Losses. Pearce
told Bloomberg BNA that the board continues to receive
cases on the issue of class and collective action waivers
(the board actually decided more than two dozen such
cases in the past few months),but its position remains
unchanged.
‘‘We are hopeful that the circuit courts will see our
point of view,⬙ the chairman said.
‘‘In the meantime,’’ Pearce said, the board considers
its position ‘‘the law.’’
NLRB Plans to Seek Fifth Circuit Rehearing. Griffin, the
NLRB general counsel, whose office is responsible for
defending the board’s position in court, told Bloomberg
BNA the board’s theory as described in Murphy Oil is a
‘‘straightforward’’ one that should prevail against court
challenges.
In some non-NLRA discrimination cases, Griffin
noted, the Supreme Court has said that an arbitration
agreement that is enforceable under the Federal Arbitration Act cannot require the waiver of a substantive
rights that exists under a federal standard.
In the case of the NLRA, Griffin said, ‘‘the core substantive right is the right to act together with other
people.’’
Griffin said that the NLRB has already informed the
Fifth Circuit that it will petition for a rehearing en banc
of the adverse decision in Murphy Oil.

NLRB Chairman Mark Gaston Pearce said the
election rule amendments are working smoothly
and they have ‘‘done what we wanted to do.’’

The general counsel said the agency will argue that
the right of employees to engage in Section 7 activity
under the NLRA is a core substantive right under the
labor-management statute and that a reviewing court
should defer to the board’s judgment of what constitutes a core issue under the NLRA..
The board has so far failed to convince the Fifth Circuit about its position, but Griffin said the agency is
hopeful about persuading some other circuit courts on
the issue. Ultimately, Griffin predicted, the board’s position on Horton, Murphy Oil, and class and collective
action waivers will face a test in the Supreme Court.

Browning-Ferris Ruling Remains Focus of Attention. Perhaps the most controversial of the board’s 2015 decisions was its 3-2 ruling in_Browning-Ferris Industries of
California, Inc., 2015 BL 278454, 362 N.L.R.B. No. 186,
204 LRRM 1154 (2015) that a company can be the joint
employer of workers provided by another organization
if the two firms share or jointly decide matters governing the employment of workers.
The decision was much anticipated after the board
asked for amicus briefs on several issues, including
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whether the board should change its standards for determining whether companies are joint employers.
Pearce, Hirozawa, and McFerran said several 1984
decisions had improperly ‘‘narrowed’’ the board’s joint
employer standard by focusing exclusively on a putative employer’s actual control over workers provided by
another company.
Arguing that earlier decisions supported a broader
interpretation of the NLRA, the Browning-Ferris majority said, ‘‘The Board may find that two or more entities
are joint employers of a single work force if they are
both employers within the meaning of the common law,
and if they share or codetermine those matters governing the essential terms and conditions of employment.
In evaluating the allocation and exercise of control in
the workplace, we will consider the various ways in
which joint employers may ‘‘share’’ control over terms
and conditions of employment or ‘codetermine’ them,
as the Board and the courts have done in the past.’’
The decision cleared the way for a regional director
to count ballots in a disputed election on union representation of the workers that a staffing company provided to Browning-Ferris at a California waste recycling
plant.
Teamsters Local 350 won the representation vote at
the California facility, but the companies refused to bargain, contending the joint employer finding was erroneous and the board’s certification of the union was inappropriate. The board Jan. 12 found the refusal to bargain was unlawful ( Browning-Ferris Indus. of Calif.,
Inc., 2016 BL 7516, 363 N.L.R.B. No. 95 (2016) ) and it
issued a decision that clears the path for the employer
to take the issue of joint employer status to a federal appeals court.

Browning-Ferris changed the board’s approach to
determining when multiple companies are joint
employers. Now, practitioners are awaiting a
McDonald’s ruling to see how the board applies
the analysis to franchising.

Ronald Meisburg, a former NLRB member and general counsel, is now special counsel at Hunton & Williams in Washington, where he represents employers.
Meisburg told Bloomberg BNA Jan. 15 that the board’s
Browning-Ferris decision is ‘‘one of the biggest changes
of the law in my career.’’
In addition to changing the board’s analytical approach to joint employer issues under the NLRA, Meisburg said, the board’s fact-intensive approach to the
joint employer issue is likely to make for complex and
hard-fought litigation, particularly in cases involving
large national organizations.
That litigation may put a ⬙tremendous burden’’ on the
parties that litigate joint employer issues in unfair labor
practice proceedings and representation cases, as well
as on the agency, which does not have an unlimited
budget, Meisburg warned.
DAILY LABOR REPORT
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Pearce ‘Very Comfortable’ With Board’s Action. Pearce
told Bloomberg BNA that he knew before the board
acted that Browning-Ferris would ‘‘bring about a little
bit of publicity.’’
He said, however, the board has an obligation to examine business models, including contingent workforce
relationships ‘‘and see whether or not the National Labor Relations Act ought to apply to them.’’
Pearce said the board’s stance in recent years ‘‘failed
to consider Supreme Court articulations and commonlaw articulations of what constitutes actual control.⬙ On
the other hand, he told Bloomberg BNA, he is ⬙very
comfortable’’ with Browning-Ferris ‘‘because I think it’s
very well reasoned.⬙
Pearce acknowledged ⬙there’s been a lot of blogosphere discussion⬙ about the NLRB ruling, but he said
some critics have raised ⬙a lot of things that were not
addressed in the decision.⬙ The chairman said ‘‘they’ve
used BFI and franchising in the same sentence, but this
wasn’t a franchise case and there’s no franchise case
before us right now.’’
McDonald’s: No Quick Answer on Franchiser Liability.
National restaurant company McDonald’s USA LLC
faces a major test of franchising relationships under the
NLRA, but it’s far from clear when the NLRB may be
able to provide answers on the national franchiser’s responsibility for unfair labor practices allegedly committed in franchisee-owned stores.
After the filing of unfair labor practice charges that
arose out of ⬙Fight for $15’’ minimum wage demonstrations and employee protests in a number of cities, Griffin authorized unfair labor practice complaints in July
2014, alleging that McDonald’s was a joint employer
with franchisees whose responses to the protests were
allegedly unlawful.
An administrative law judge opened a consolidated
hearing (McDonald’s USA, LLC, No. 2-CA-93893) in
New York in March 2015, and is planning to deal both
with the joint employer question and events at McDonald’s stores along the East Coast and in the Northeast.
The unfair labor practice proceeding is expected to
move later to Chicago, and then the West Coast, with
the same ALJ handling cases that arose in those regions.
The NLRB Jan. 8 denied appeals by McDonald’s and
some franchisees of the ALJ’s refusal to sever a group
of consolidated cases (2016 BL 9543, 363 N.L.R.B. No.
91 (2016)) and held that her adoption of a case management order to govern a case against more than 30 employers at 30 different locations was not an abuse of discretion (2016 BL 4393, 363 N.L.R.B. No. 92 (2016)).
However, the New York hearing was delayed for
months. Griffin told Bloomberg BNA in December that
he fully expected the proceeding to move forward on a
Jan. 11 date set by the ALJ. However, on Jan. 8, the
board announced that the proceeding was again delayed.
Attorneys representing employees in the unfair labor
practice cases told reporters in a Jan. 7 press call that
the McDonald’s litigation could go on for years.
Attorneys David Dean of James & Hoffman in Washington and Gwynne A. Wilcox of Levy Ratner P.C. in
New York, who represent employees in the litigation,
also told Bloomberg BNA in the call they were not
aware of similar cases involving the legal status of franBNA
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chisers under the NLRA that are working their way up
through NLRB regional offices.
Employers, unions, and employees looking for a definitive ruling on the franchise question may have to
wait for a decision in the protracted McDonald’s litigation.

Major Case Watched for Employer Guidance. Daniel Altchek, counsel at Miles & Stockbridge P.C. in Baltimore, told Bloomberg BNA Jan. 13 that as a result of
the board’s adoption of new joint employer standards in
Browning-Ferris he is watching the McDonald’s case
with great interest as to how the board will treat franchise relationships under the NLRA.
Altchek, who represents employers, observed that in
Nutritionality, Inc., NLRB Div. of Advice, No. 13-CA134294, 4/28/15 [released 5/11/15], the general counsel’s
Division of Advice found, several months before the announcement of Browning-Ferris, that the franchiser of
Freshii fast-casual restaurants was not a joint employer
with Chicago-area franchisees.
Because Freshii did not control or restrict the employment terms of franchisees’ restaurant workers, the
Advice unit concluded a franchisee could conduct
meaningful bargaining with any union representative
on its own, without the franchiser’s involvement.
The Freshii Advice memorandum seems to be ‘‘in
tension’’ with the McDonald’s litigation, Altchek said,
stating the general counsel is pursuing a joint employer
theory against a franchiser ‘‘rather aggressively.’’ That
contrast, along with the lack of clear precedents on
franchising under the NLRA, makes the McDonald’s
litigation particularly important to watch in 2016. Altchek said.
Cases of Interest on Labor Board Docket in 2016. Other
significant matters awaiting board decision include the
following cases:
s Columbia Univ., No. 2-RC-153012 and New
School, No. 2-RC-143009, addressing the employee sta-

tus of graduate students under the NLRA. The board is
accepting briefs in the Columbia case until Feb. 29
s Miller & Anderson, Inc., No. 5-RC-79249, in which
the board invited amicus briefs addressing whether it
should reconsider an 11-year-old rule limiting the formation of bargaining units that combine employees of a
company with people working for its labor suppliers or
contractors.
s UPMC, No. 6-CA-102465, in which an ALJ dismissed an unfair labor practice allegation against a
holding company that was allegedly a joint or single
employer with a subsidiary based on the holding company’s commitment to remedy unfair labor practices
found to be the subsidiary’s liability.
s Wal-Mart Stores, Inc., No. 32-CA-90116, in which
an ALJ found unlawful discipline of employees who
participated in work stoppages, and Nos. 32-CA-111715
and 13-CA-114222, in which the ALJ found the company maintained illegal dress code provisions.
s Ready Mix USA LLC, No. 10-CA-140059, in which
the general counsel argues that the board should follow
Alan Ritchey Inc., 359 N.L.R.B. No. 40, 195 LRRM 1003
(2012) in which a board panel lacking a quorum decided that a newly selected union was entitled to notice
and an opportunity to bargain before an employer took
major disciplinary action against union-represented
employees.
s Lift Truck Sales & Servs., No. 14-RD-153982, in
which a union argues a regional director should have
dismissed a decertification petition due to the effect of
employer unfair labor practices

BY LAWRENCE E. DUBÉ
To contact the reporter on this story: Lawrence E.
Dubé in Washington at ldube@bna.com
To contact the editor responsible for this story: Susan
J. McGolrick at smcgolrick@bna.com

Recent NLRB decisions that are already under challenge in the federal appellate courts, and may be decided in 2016, including the following:
s FedEx Home Delivery v. NLRB, No. 14-1196 (361 N.L.R.B. No. 55, 201 LRRM 1050). The board found
that Connecticut drivers were employees rather than independent contractors.
s Nestle Dreyer’s Ice Cream Co. v. NLRB, D.C. Cir., No. 14-2222 (361 N.L.R.B. No. 95, 201 LRRM 2111)
and Macy’s Inc. v. NLRB, 5th Cir., No. 15-60022 (361 N.L.R.B. No. 163, 202 LRRM 1257). Supported by amicus briefs from business groups, the employers in both cases are challenging NLRB certification of bargaining representatives and asking the court to rule that the board’s decision on bargaining units in Specialty
Healthcare & Rehabilitation Center of Mobile, 357 N.L.R.B. No. 83, 191 LRRM 1137 (2011), was inconsistent
with the NLRA.
s Midwest Div. MMC, LLC v. NLRB, D.C. Cir., No. 15-1312 (362 N.L.R.B. No. 193, 204 LRRM 1605). Kansas hospital violated the NLRA by denying nurses union representation at peer review meetings and withholding information about the proceedings from their union.
s GVS Properties LLC v. NLRB, D.C. Cir., No. 15-1305, (362 N.L.R.B. No. 194, 204 LRRM 1464). Employer
that purchased several real estate properties was successor to company that had been maintenance contractor on those properties and violated NLRA when it refused to recognize and bargain with union representing company’s employees, despite contention that employer was forced to hire those employees under local
displaced workers law.
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NMB
N AT I O N A L M E D I AT I O N B O A R D

The National Mediation Board faces a daunting task to facilitate agreements between
various transportation unions and major airlines and the national freight railroads, affecting tens of thousands of workers. Also, the independent agency will oversee a union decertification election pushed by dissident flight attendants at Allegiant Air and will work to
head off a work stoppage at commuter carrier New Jersey Transit. Two of the three NMB
members—both Democrats—are awaiting Senate confirmation of their appointment to new
terms but continue to serve beyond the expiration of their previous terms as allowed by law.

Difficult Contract Talks at Major Carriers to Challenge NMB
hile the National Mediation Board whittled
down its mediation cases last year, the current
and upcoming disputes in 2016 present a challenge, as the stakes are high for the companies and the
tens of thousands of employees affected, according to
practitioners interviewed by Bloomberg BNA.
Among the major mediation cases that are pending or
possible are contract talks at major airlines—including
Delta Air Lines, United Airlines and Southwest
Airlines—and negotiations between a dozen transportation unions and the nation’s leading freight railroads,
which bargain as a group and employ 144,700 unionized workers.
The last time the rail sector bargained, the parties hit
an impasse and forged agreements only after the NMB
‘‘released’’ them from mediation allowing President Barack Obama to intervene by creating an emergency arbitration panel.
This being a presidential election year, the NMB
likely will work to avoid such escalation of disputes that
could threaten disruption of vital transportation systems. ‘‘In 2011, with the nation’s largest freight railroads and their employees negotiating new collective
bargaining agreements, it was estimated that a work
stoppage would cost the country $2 billion a day,’’
Board Chairman Nicholas Geale said in the independent agency’s fiscal 2015 annual report. ‘‘Today, those
numbers are even bigger, yet the NMB continues to assist the industries in keeping America moving.’’
At the start of fiscal year 2016 on Oct. 1, 2015, 90 mediation cases remained pending, down from 100 cases a
year earlier, according to the board.

W

Rail Talks Quiet So Far. ‘‘I think it’s unlikely the board
would be interested in a release that would put the
specter of a major railroad strike in the middle of an
election year,’’ Donald Munro, a partner at Jones Day in
Washington, D.C., said Jan. 11. ‘‘If there are agreements that can be reached in 2016, I think that’s what
everybody would prefer, but talks could linger into
DAILY LABOR REPORT

ISSN 0418-2693

2017, which would not be unusual in railroad bargaining.’’
Jones Day has been a legal adviser and litigator for
railroads and airlines but is not directly involved in the
talks.
Currently, the freight railroads remain in direct negotiations with most unions, while talks with a coalition
representing about 20 percent of their workers are being aided by NMB mediators, according to the railroads’ bargaining representative, the National Carriers’
Conference Committee.
Talks were intermittent in 2015, but the pace is expected to pick up this year. The major differences are
likely to arise over wages and health care costs. The
parties have agreed to keep specifics of their discussions private at this point.

Mediation Plate ‘Very Full.’ Geale in the NMB’s annual
report noted the agency’s entire appropriation for the
year was a little over $13 million.
‘‘Their mediation plate is very full, and they do a
good job with very finite resources,’’ Elizabeth Roma, a
partner with Guerrieri, Clayman, Bartos & Parcelli in
Washington, D.C., said Jan. 12. ‘‘The stakes are high,
and there’s a lot riding on it.’’ Her firm has done work
for the Association of Flight Attendants-CWA, the International Association of Machinists and other unions.
‘‘The freight railroads have been in national bargaining for over a year,’’ Roma said. ‘‘It will be interesting
to see how it develops, because they’re such a big
chunk of the rail market.’’
A primary goal of labor groups in negotiating new
contracts is to make up lost ground on workers’ wages,
as ‘‘the freight railroads are profitable and you’re seeing the airlines starting to be profitable,’’ Roma said.
The wages and working conditions of a ‘‘significant
number of employees’’ in the railroad and airline industries are at stake in contract talks currently or potenBNA
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tially being mediated by the NMB, Munro said. ‘‘There’s
a lot of responsibility there.’’
Also, early in 2016, the board will try to head off a potential disruption at New Jersey Transit, where the nation’s third largest commuter carrier and unions representing 4,200 workers face a March 12 deadline to
reach agreement before a mandatory cooling-off period
ends. A second and final presidential arbitration board
on Jan. 12 recommended wage increases and other contract terms more favorable to labor that would cost the
railroad what it called an ‘‘unacceptable’’ amount of
$183 million. Both sides have said they want to avoid a
work stoppage.
The board does not comment on pending cases.

Unions Face Opposition. Also early in the year, the
board will hold a contentious election at regional carrier Allegiant Air LLC, where dissident flight attendants
are seeking to oust the Transport Workers Union and
return to unrepresented status.
Although the vote ending in late February involves
just 750 employees, the decertification campaign could
lead to others. Munro said he believes it would be the
largest such election ever held under the Railway Labor
Act, which also governs airlines, and ‘‘could be significant, especially if they vote to decertify.’’
‘‘Everyone is going to be watching with interest,’’ he
said. While the so-called straw man process is convoluted under the NMB’s rules, a successful union ouster
could lead to other campaigns, especially at small airlines, Munro said.
The TWU, which filed a challenge to the election with
the NMB and alleged Allegiant illegally aided the dissidents, has struggled to reach an agreement with the
carrier on a first contract since becoming the flight attendants’ bargaining agent in 2010.
Las Vegas-based Allegiant also has fought with its pilots’ union, the International Brotherhood of Teamsters,
with both sides taking the other to court over changes
to work rules and a strike threat.
‘Straw Man’ Vote Uncertain. NMB’s representation
election procedures do not provide a direct method for
employees to vote to decertify a union.
Instead, a stand-in individual or organization, called
a straw man, submits an application to NMB for a representation election, and if approved, his or her name is
placed on the ballot along with that of the incumbent
union and the choice of ‘‘no representative.’’ If union
opponents win the election by obtaining a majority of
votes, the straw man or organization typically disbands,
and employees are no longer represented and no longer
covered by a collective bargaining agreement.
One problem with this process is that union opponents must be sure to send a clear message to supporters to vote either for the straw man or for ‘‘no representative,’’ because if opponents split their votes between
those two choices, the incumbent union could win the
election, Munro said.
The fact that the dissidents submitted authorization
cards from at least 50 percent of the flight attendants
presents a challenge to the TWU but not an insur1-25-16

mountable one. ‘‘Notwithstanding the showing of interest, it’s not uncommon for the straw man to lose,’’
Munro said.

Airline Profits at Issue. The fact that airlines have become profitable after being in the red or in Chapter 11
bankruptcy following Sept. 11, 2001, and subsequent
years is ‘‘weighing on the negotiations’’ over new contracts, Roma of the Guerrieri firm said.
‘‘You had a lot of employee groups who were negotiating concessionary contracts when the carriers were in
bankruptcy and shortly after, and there was a lot of
tightening of belts,’’ she said.
Roma believes workers’ desire to recoup those concessions now that the carriers are seeing robust profits
was a factor in the failure of agreements between
Southwest Airlines Co. and its pilots’ and flight attendants’ unions to win ratification in 2015. ‘‘They’ve always done well, but now I think they’re competing on a
different level,’’ having grown to become one of the
four largest airlines in the country, she said. ‘‘Publicly,
they’ve always touted themselves as having this great
relationship with their employees, but now it seems
much more acrimonious just from statements some of
the unions have made’’ about the company’s contract
proposals being unfair compared with those of other
carriers, Roma said.
Pilots at Delta Air Lines, Mesa Airlines and Air Wisconsin also voted down agreements last year. Munro
said he believes the renewed negotiations at Delta affecting 11,000 pilots will occupy a significant amount of
the board’s attention in the coming year.
Although by rejecting the deals, union members may
hope to obtain far better terms, experience shows only
minor changes usually result. ‘‘Historically, it’s typically
a matter of changing some of the details and tinkering
around the edges, but it produces a different result,’’
namely, ratification of the agreements, Munro said.
Appointments May Stall. The NMB’s membership was
unchanged in 2015 despite the expiration of both
Democratic members’ terms and is expected to remain
the same in 2016.
In late 2015, President Obama nominated Democrats
Harry Hoglander and Linda Puchala to new terms, but
the Senate did not act and may not do so in a presidential election year. The law that established the NMB allows members to continue to serve pending confirmation, and like many of their predecessors, Hoglander
and Puchala have done so.
‘‘In light of the fact that it’s an election year and that
Board Members Puchala and Hoglander are both
Democrats, I think it unlikely that a Republicancontrolled Senate will approve their confirmations this
year,’’ Roma said.
Munro of Jones Day said he believes the renominations of Puchala and Hoglander are relatively noncontroversial and that whether they are confirmed this year
will depend largely on the Senate’s schedule. ‘‘Given
that the incumbents can continue to function in their official capacities prior to confirmation, I doubt that this
is a very high priority for the Senate right now,’’ he
said.
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The term of the board’s lone Republican, Chairman
Geale, will expire in mid-2016. Under the Railway Labor Act, no more than two members can belong to the
same party.
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Congress
L E G I S L AT I O N

The 114th Congress is expected to plod toward the finish line in an election year that
likely leaves little opportunity for bipartisan lawmaking. Instead, organized labor and the
business community are gearing up for what could be a protracted battle over a pending
Pacific Rim trade deal. They’re also closely watching Republican efforts to slow down and
stop some high-priority Obama administration labor initiatives, like moves to expand overtime pay and broaden disclosure requirements for union opposition activities

Trade, Overtime Showdowns on Deck, as Lawmakers Look to Slow Election Season
lection year politics are likely to slow legislative
action in the Capitol to a crawl in 2016, but observers told Bloomberg BNA they’ll be keeping a close
eye on expected battles over a massive trade deal and a
couple of key Obama administration labor initiatives in
the run up to the ballot box.
‘‘Part of the upcoming year is really just making sure
the administration finishes what they started on the
regulatory front,’’ AFL-CIO Director of Government Relations Bill Samuel told Bloomberg BNA Jan. 5.
A controversial Pacific Rim trade agreement and an
ambitious Labor Department rule to expand overtime
eligibility for workers are near the top of the Obama administration’s to-do list. They’re followed on the labor
and employment front by regulatory action to protect
workers’ retirement savings and broaden reporting requirements for union opposition activities, as well as to
implement an executive order beefing up federal contractor disclosure obligations.
As in previous years, the Republican majority and
business groups affected by the moves will try to claw
back against many of those efforts, which they say are
job killers and may exceed the president’s authority.
That’s likely to mean a combination of hearings, legislation, litigation and at least one Congressional Review
Act challenge, all designed to run out the clock until
there’s new blood in the White House.
Meanwhile, lawmakers on both sides of the aisle are
already preparing for an important election season in
which control of the oval office and the Senate are up
for grabs. That’s likely to throw a wrench in any plans
for broad bipartisan lawmaking in the months to come.

E

Election Season Sluggishness. Election year politics often stall activity in Congress, as lawmakers in each
party look to stay in lock step with their presidential
nominee while also protecting their own seats.
‘‘It really does complicate all of the politics that go
into the Congress,’’ Joshua Huder, a senior fellow at
Georgetown University’s Government Affairs Institute,
told Bloomberg BNA Jan. 6. ‘‘Everything that’s been
1-25-16

brewing in Congress for the last year and a half all of a
sudden gets caught up in all of the positions and messaging of the presidential candidates.’’
Huder said he expects the Republican majority to try
to avoid any votes that could cause a rift between members and the eventual nominee for the White House.
They’re also likely to skirt any bills that would require
members to take a stance that could hurt them in their
own re-election bids.
Democrats need to pick up at least five of the 24
Republican-held Senate seats up for grabs in November
to regain control of the chamber, and a favorable election map has them confident about their chances. Although all 435 seats in the House will also be in play, it’s
widely believed that the GOP will retain its majority.

‘‘Everything that’s been brewing in Congress for
the last year and a half all of a sudden gets
caught up in all of the positions and messaging of
the presidential candidates,’’ Joshua Huder, a
senior fellow at Georgetown University’s
Government Affairs Institute, said.

It remains to be seen whether the election-induced
haze will waft over into labor policy, where Republicans
have largely stuck together in opposition to just about
everything President Barack Obama proposes and there
appears to be little difference of opinion among the party’s presidential candidates. Two possible exceptions
are a trade debate that has fractured both parties and
the decision about just how hard to go after the overtime proposal, which is likely to have strong public support.
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Trade Votes Looming. The AFL-CIO and other worker
organizations last year lost an aggressive battle to slow
down the Trans-Pacific Partnership, a 12-nation trade
deal that some opponents say will allow businesses to
ship jobs overseas to partner countries with inadequate
wage and other labor protections.
Congress’s passage of ‘‘fast track’’ legislation (Pub.
L. No. 114-026) allowing the Obama administration to
finalize trade deals with limited legislative review
doesn’t necessarily guarantee that members will approve the agreement when it eventually comes to an upor-down vote.
An unlikely alliance of lawmakers from across the
political spectrum—including Rep. Rosa DeLauro (DConn.) and Sens. Sherrod Brown (D-Ohio), Jeff Sessions (R-Ala.) and Ted Cruz (R–Texas)—came out
against the fast track bill before the vote. Now that the
TPP text has been made publicly available—Congress’s
60-day review period starts once Obama signs the
agreement—opposition to the deal is likely to ratchet
up.
‘‘We must reject this agreement because it stacks the
deck against working families,’’ DeLauro told reporters
Jan. 11. ‘‘We must reject a trade policy that will destroy
jobs, slash wages and give corporations even more unencumbered power.’’
Supporters of the deal argue that it will help spur hiring and business activity by opening foreign markets
and eliminating tariffs and other trade barriers. The
U.S. Trade Representative’s Office has said rising exports will help generate new jobs and higher wages.

‘‘I think [the DOL] is going to get all of these
regulations out as quickly as they will need to, but
I know they are quite firmly committed to beating
the clock,’’ former deputy labor secretary Seth
Harris said.

House Speaker Paul Ryan (R-Wis.) and his Democratic counterpart Nancy Pelosi (Calif.) told reporters in
separate conferences Jan. 7 that lawmakers are still digging through the text of the trade deal. Although it’s believed that the House could take up a vote on the agreement as early as March, Senate Majority Leader Mitch
McConnell (R-Ky.) suggested before the holiday recess
that the chamber may not vote on the deal until after
the elections.
‘‘It’s a matter of getting the votes lined up and then
picking when’s the best time to vote,’’ U.S. Chamber of
Commerce President Thomas J. Donohue told reporters
Jan. 14. ‘‘I believe that getting it done is absolutely fundamental to making the move forward that we need on
the economy.’’
The chamber and the National Association of Manufacturers recently threw their considerable weight behind the agreement. Still, the tobacco, auto and other
industries have expressed concerns about agricultural
provisions and currency manipulation.
That’s not to mention claims by labor advocates that
the TPP doesn’t have the teeth to protect workers’
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rights to organize and earn decent wages. The AFLCIO’s Samuel told Bloomberg BNA that votes by both
chambers this year seem unlikely, but that the federation is ‘‘gearing up’’ as if its going to happen.
‘‘I think members on both sides would just as soon
not have a vote because it’s a tough election year issue
to tackle,’’ Samuel said. ‘‘It doesn’t win you many votes
back home.’’

Overtime Challenge Expected. The overtime rule (RIN
1235–AA11) could also be a sticky wicket for Republicans, given that the proposed regulation is expected to
make millions more workers eligible for more pay. That
doesn’t seem to be stopping opponents, however, who
say rising payroll costs will force employers to shed
jobs and eliminate low-level managerial opportunities.
‘‘It’s an insanely intrusive way for the department to
try to re-engineer the workforce and it’s not going to deliver a lot of extra earnings to the people it aims to empower,’’ National Retail Federation Senior Vice President David French told Bloomberg BNA Jan. 8.
Republicans are considering challenging the rule via
the Congressional Review Act, according to several observers. That raises some important timing issues that
the Labor Department will want to keep a close eye on
in order to get the rule in place before Obama leaves office.
The CRA gives Congress 60 legislative days to review
‘‘major’’ rules once they’re published in final form, during which the regulation can’t go into effect. Labor Secretary Thomas Perez told Bloomberg BNA in December
that he expects the overtime rule to be finalized by
March. The rule’s opponents will have a tough time
overcoming Obama’s near certain veto of a resolution
to block the regulation during that time, but they could
use the waiting period to stall the rule until a new president moves into the White House.
The trouble for the administration is that Congress’s
legislative schedule is tentative and can be tweaked by
leadership. The closer to the November elections that
the DOL finalizes the rule, the more wiggle room the
department gives Republicans to shave off legislative
days in the lame duck period before a new Congress is
seated.
‘‘I think [the DOL] is going to get all of these regulations out as quickly as they will need to, but I know they
are quite firmly committed to beating the clock,’’ Seth
Harris, who served as deputy labor secretary from 2009
to 2013, told Bloomberg BNA Jan. 4. ‘‘One of the challenges in figuring out what is the deadline for triggering the congressional review period so that it runs during President Obama’s final year is that we don’t know
how many days Congress is going to work in 2016.’’
The timing issue melts away if a Democrat wins the
presidency. The party’s top contenders—Hillary Clinton
and Sen. Bernie Sanders (I-Vt.)—are likely to veto any
pending congressional challenge to the overtime rule if
one of them takes office.
Tribal Bill in Play. One piece of legislation that could
move is a bill (H.R. 511, S. 248) that would ban the National Labor Relations Board from exercising jurisdiction over casinos and other Indian-owned businesses
operating on tribal lands.
The measure would effectively allow tribal businesses to ignore federal unionization and collective bargaining obligations by removing them from coverage
under the National Labor Relations Act. The House
BNA
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passed the bill late last year with the help of 24 Democrats.
The issue is a difficult one for the Obama administration and a number of Democrats who support both robust labor protections and tribal sovereignty. The White
House said in a statement of administrative policy that
it would support the measure only if it were amended to
require tribes to adopt their own ‘‘reasonably equivalent’’ labor rights standards.
Sen. Jerry Moran (R-Kan.), the legislation’s primary
sponsor, told Bloomberg BNA Jan. 12 there has been
‘‘some talk’’ about holding a vote on the measure ‘‘in
the near future.’’ Although Moran said he’s optimistic
about reaching a solution to avoid a presidential veto,
he said the administration’s demands would water
down the legislation.
‘‘My take on that is that it would violate tribal sovereignty, which is the purpose of the bill,’’ Moran said of
a provision requiring tribes to create their own labor
protections. ‘‘I would take input from tribes across the
country, but I would think that they would have objections to that.’’

Preparing for Persuader Rule. The Labor Department’s
final persuader rule, which the DOL sent to the Office
of Management and Budget for review in December, is
also expected to be in Republican cross hairs in the
weeks to come.
A proposed version of the rule (RIN 1245-AA03)
would expand employer disclosure requirements about
lawyers and other consultants hired to help combat organizing and collective bargaining activities. The AFLCIO’s Samuel said it’s intended to ‘‘even the playing
field’’ between unions and employers, and to inform
workers and community members about how businesses are spending their money.
The OMB is expected to publish the final version of
the rule by March. That move will almost certainly be
followed quickly by challenges in Congress and the
courts.
‘‘What you can expect is that there will be multiple
lawsuits,’’ Michael Lotito, co-chair of Littler Mendelson’s Workplace Policy Institute, told Bloomberg BNA
Jan. 5. Lotito, who has advised a number of organizations on the rule, said the regulation’s opponents are
likely to focus on three lines of attack, including the
process by which the DOL has moved the regulation,
the potential impact on attorney-client relationships,
and what he said was the seemingly arbitrary nature of
the initiative.
In the meantime, the congressional labor committees
are expected to hold hearings on the issue and lawmakers may introduce legislation to combat the rule. A
separate CRA challenge could also be on the table.
Margaret Atkinson, press secretary for Senate
Health, Education, Labor and Pensions Committee
Chairman Lamar Alexander (R-Tenn.), told Bloomberg
BNA Jan. 8 that ‘‘Republicans will consider all options
available’’ to stop the persuader and overtime rules, as
well as a separate regulation to tighten conflict of interest restrictions on retirement advisers.
Appropriations a Missed Opportunity. Opponents of
these moves, along with an executive order (EO 13,673)
requiring federal contractors to disclose labor and employment violations and the DOL’s update for silica protection requirements, may have already missed their
best shot at stopping the initiatives: the government ap1-25-16

propriations process. A number of riders to roll back
regulatory moves were dropped from the omnibus legislation passed in December, and it will be an uphill
battle for lawmakers to come together on another government spending package by the end of the year.
A proposed version of the Labor Department’s longpending fiduciary rule (RIN 1210-AB32) would extend
the Employee Retirement Income Security Act’s
conflict-of-interest requirements to brokers handling
workers’ retirement savings. The final version is expected once the DOL finishes sifting through public
comments.
A number of Democrats have expressed concerns
about the rule, including that it could make it more difficult and expensive for low-income workers to get retirement advice. They’ve so far been largely unwilling
to support scrapping the proposal.
Only three Democrats have signed on as co-sponors
to a bipartisan pair of bills (H.R. 4293, H.R. 4294), introduced in December, to effectively block the proposed
rule. The legislation, which would establish a bestinterest standard for financial advisers, is likely to be
the subject of hearings in the coming months as sponsors seek to build additional support for the measures.
The NLRB’s recent decision to expand joint employer
liability in Browning-Ferris Industries of California Inc.,
362 N.L.R.B. No. 186, 204 LRRM 1154 8/27/15, was also
on the chopping block in December. Critics of the decision will go back to the drawing board in 2016 to try to
keep the pressure on Congress after a rider to prevent
the ruling from going into effect was dropped from the
omnibus spending package near the end of negotiations.

‘‘There’s not going to be a whole heck of a lot
getting done in Washington, so the things that do
get done will be through a political lens,’’ Matthew
Haller, the International Franchise Association’s
senior vice president for communications and
public affairs, said.

Matthew Haller, the International Franchise Association’s senior vice president for communications and
public affairs, told Bloomberg BNA Dec. 23 that the
group will continue to work with a coalition of business
organizations to educate lawmakers on the issue.
They’re also reaching out to a number of presidential
candidates, whom Haller said the IFA has invited to address members at its annual convention in Texas in
February.
The IFA has been leading the fight against the
Browning-Ferris decision since well before the board
even issued the ruling.
‘‘We’ve got to support our friends and build some
more champions on this issue,’’ Haller said. ‘‘There’s
not going to be a whole heck of a lot getting done in
Washington, so the things that do get done will be
through a political lens.’’
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Democrats to Push Pay, Work-Life Bills. Across the
aisle, Democrats will have little opportunity to shape
how Congress operates in the coming year.
They’re likely instead to return to the script from the
run-up to the 2014 elections, focusing on worker
friendly legislation to raise the minimum wage (H.R.
2150, S. 1150), guarantee paid sick leave (H.R. 932, S.
497), strengthen collective bargaining rights (H.R. 3514,
S. 2042) and ensure reasonable workplace accommodations for pregnant employees (H.R. 2654, S. 1512). Obama’s recent proposals to establish wage insurance for
laid-off workers and to expand unemployment insurance are also expected to get strong support from
Democrats in Congress.
The measures have little chance of passing, but Rep.
Bobby Scott (D-Va.) told Bloomberg BNA Jan. 12 that
Democrats will look to use them to distinguish themselves from their opponents heading into the elections.
‘‘I think we need to develop issues like the minimum
wage, which is extremely popular across the country,’’
Scott, the House Education and the Workforce Committee’s ranking Democrat, said. ‘‘We’re going to be pushing these issues, and I think they are extremely important.’’
They’ll also seek out opportunities to get lawmakers
on the record on the issues by trying to force votes. That
may mean taking advantage of the open amendment
process that has been promised by leadership in each
chamber, as well as filing discharge petitions in the
House.
Some Eyes on Sharing Economy. At least some lawmakers are expected to continue looking ahead to issues related to the future of work, including those raised by the
burgeoning ‘‘gig’’ or ‘‘sharing’’ economy. Any legislative or regulatory moves to address those issues are
likely to be slow in coming, but a wide variety of stakeholders are already talking about beefing up protec-
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tions for what they say is a new type of work arrangement.
Many sharing economy businesses—which include
ride share operators Uber and Lyft, home cleaning and
repair platform Handy and grocery shopping service
Instacart— market themselves as something akin to a
community bulletin board that links customers with
service providers. Workers in these arrangements generally make their own hours, use their own equipment
and are paid by the task or project.
Many sharing economy workers are classified as independent contractors, who are treated as selfemployed entrepreneurs for tax and employment purposes. That means they can write off certain business
expenses, but they’re not eligible for wage and hour
protections, unemployment insurance, workers’ compensation benefits or tax withholding.
Lawmakers and stake holders have discussed a possible third worker classification for gig economy and
other workers who don’t fit into either the employee or
independent contractor categories. Some are also pushing for a ‘‘time out’’ or safe harbor period in which employers would be able to tinker with different classifications without immediately taking on new liability under
employment and tax laws.
In the meantime, there’s growing support for a proposed portable benefits program allowing employers to
pay benefits for contractors on a flexible, pro rata basis
that reflects hours on the job, tasks performed or
money earned for the employer. Still, sharing economy
businesses are unlikely to give that a shot until classification laws and regulations are updated to allow them
to do so without taking on full-blown employer liability.
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Supreme Court
LABOR AND EMPLOYMENT DOCKET

A First Amendment challenge to union agency fees in public employment tops the Supreme Court’s agenda as it resumes its 2015-2016 term. Religious-affiliated employers take
on the Affordable Care Act’s contraceptive coverage mandate in the fourth ACA case to
reach the court. The justices also will decide if President Obama’s executive action on immigration passes legal muster.

Constitutional Challenge to Public Union Fees Tops Court’s Labor Agenda
he U.S. Supreme Court in January resumed its
2015-2016 term with 10 pending labor and employment cases, including a First Amendment challenge to public employee agency fee arrangements that
is drawing the most attention.
In a busy month, the court disposed of two of the
pending cases, but granted review in two others, including a highly anticipated case about the legality of President Barack Obama’s immigration executive orders.
A decision in Friedrichs v. California Teachers Association, No. 14-915, looms as potentially the term’s most
significant for unions, the First Amendment and labor
relations in general.
If the court overrules Abood v. Detroit Board of Education, 433 U.S. 209, 95 LRRM 2411 (1977), unions face
financial stress at best and potentially could lose their
ability effectively to represent certain groups of public
employees.
During a Jan. 11 oral argument, Justices Antonin
Scalia and Anthony Kennedy, both seen as potential
swing votes, appeared unmoved by union arguments
that the teachers bear a ‘‘heavy burden’’ to show why
Abood should be overruled. Instead, most observers
said the court’s conservative bloc, including Kennedy
and Scalia, appears ready to strike down union agency
fees in public employment.
The justices are taking another look at religious objections to the Affordable Care Act’s contraceptive care
regulations. Two years after the court ruled small employers with sincerely held religious objections had a
Religious Freedom Restoration Act claim, the justices
are considering if a government accommodation for
religious-affiliated employers infringes their RFRA
rights.
Two discrimination cases are pending, including one
involving when the Equal Employment Opportunity
Commission can be compelled to pay a prevailing employer’s legal fees.
Public employees’ association rights are at stake as a
Paterson, N.J., police officer demoted for his perceived
political activity contends he has a triable First Amendment retaliation claim.

T
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The court will decide if the Employee Retirement Income Security Act preempts a state law attempting to
compile a database of health insurance claims.
On Jan. 20, the court ruled 8-1 that ERISA doesn’t
permit a plan fiduciary to sue to recover medical benefits paid to an injured plan participant who spent the
funds but later received a third-party settlement (Montanile v. Bd. of Trs. of Nat’l Elevator Industry Health
Benefit Plan, No. 14-723).
A chart summarizing the 10 pending cases follows
this story.

Abood Under Siege. In Friedrichs, 10 California public school teachers who oppose the union that represents them are urging the court to overrule Abood, the
1977 decision that said states constitutionally can require union-represented employees to pay their ‘‘fair
share’’ of collective bargaining costs even if they don’t
join the union.
Rebecca Friedrichs and her fellow petitioners challenge Abood’s reasoning that although the state and
unions constitutionally can’t force nonmembers to contribute to union political activities, the First Amendment
permits assessment of an agency fee that represents
employees’ pro rata share of collective bargaining, contract administration and grievance adjustment costs.
More than 20 states and the District of Columbia
have relied on Abood to require union-represented public employees to pay agency fees, provided there are
ways for nonmembers to challenge the unions’ assessments and to obtain rebates of fees going toward political activities.
But the Supreme Court in Knox v. Service Employees
Local 1000, 132 S. Ct. 2277, 193 LRRM 2641 (U.S.
2012), and Harris v. Quinn, 134 S. Ct. 2618, 199 LRRM
3741 (U.S. 2014), shook Abood’s foundations. Justice
Samuel Alito’s majority opinions openly questioned the
precedent’s First Amendment rationale.
Citing those decisions, Friedrichs argues the distinction between paying for union speech in collective bargaining and union political speech collapses because
bargaining over public employment terms is inherently
political.
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The rationales for Abood—the state’s interests in
achieving labor peace and preventing ‘‘free riders’’ who
benefit from union representation but pay nothing—
don’t stand up under ‘‘exacting scrutiny,’’ the teachers
contend. They don’t challenge the state’s prerogative to
grant a union exclusive bargaining rights, but they argue agency fees aren’t necessary to effect that interest.
The teachers alternatively argue that California’s
‘‘opt-out’’ system that requires nonmembers annually to
file written notices seeking rebates of the fee amount
for political expenditures can’t be squared with the First
Amendment.

Balancing Test Applies. The California Teachers Association and the state respond that Abood fits comfortably within First Amendment jurisprudence. A state has
greater leeway to affect free speech rights when it acts
as a public employer rather than as a sovereign regulating citizens, the respondents contend.
No ‘‘exacting scrutiny’’ is required of agency fee regimens sanctioned by Abood, the respondents argue.
Rather, a First Amendment test that balances the public
employer’s interests in labor peace against any infringement on employees’ rights provides the proper
framework, the respondents said, citing Pickering v.
Board of Education of Township High School District
205, 391 U.S. 563, 1 IER Cases 8 (1968).
The state has strong interests in structuring the public workplace to allow employees to elect an exclusive
bargaining representative and to prevent free riders
that could cause resentment and conflict among employees. The union’s status as exclusive representative
includes the duty to represent fairly all bargaining unit
members, including those who decline to join the union,
the respondents emphasized. Given the union’s statutory obligation, a state reasonably could decide an
agency fee is necessary, as long as it’s confined to the
union’s costs of collective bargaining, contract administration and grievance adjustment, the respondents said.
Meanwhile, employees who are nonmembers pay
limited fees but remain free to speak out against the
union in any forum they choose, the respondents said.
None can be compelled to support the union’s political
or ideological activities. Nonmembers also can challenge the union’s assessment of chargeable and nonchargeable expenditures simply by checking a written
notice the union provides annually. The union then
must prove before an independent decision maker that
its allocations are justified.
State governments have relied on Abood for almost
40 years to give them the freedom to adopt agency fees
or not. There’s no First Amendment reason the Supreme Court should upend that system, which preserves states’ rights to decide if an agency fee is appropriate, the respondents said.
Demotion for Perceived Political Activity. The court will
tackle a narrower free speech issue when it decides if a
city police officer demoted for his perceived political affiliation has First Amendment protection (Heffernan v.
City of Paterson, No. 14-1280).
The U.S. Court of Appeals for the Third Circuit affirmed dismissal of Jeffrey Heffernan’s retaliation claim
against Paterson, N.J., saying Heffernan never engaged
in First Amendment-protected activity because he actually didn’t campaign for the mayoral candidate in question and wasn’t a city resident who could vote. Heffernan’s supervisor’s mistaken assumption he was supDAILY LABOR REPORT
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porting the incumbent mayor’s opponent didn’t
establish protected activity, the appeals court said.
Two other federal circuits have ruled a public employer who takes adverse action motivated by an employee’s perceived political affiliation can be held liable
for First Amendment retaliation.
Heffernan argues those cases appropriately put the
focus on the public employer’s motivation for the adverse employment action.
Supreme Court precedent establishes a public employee in a nonpolitical job can’t be penalized for his
political affiliation. It would be odd to hold the First
Amendment protects an employee against adverse action motivated by his political activities but not against
the same adverse action when an employer suspects political activity but is mistaken, Heffernan said.
The Third Circuit’s rule would potentially chill public
employees’ permissible political expressions or activities that could be perceived as indicia of political leanings, Heffernan warned.
The Obama administration is participating as an amicus for Heffernan.
Meanwhile, the city said the Third Circuit simply held
an employee must show ‘‘protected activity’’ as a part of
a First Amendment claim. An employer’s alleged unlawful motivation is a necessary, but not sufficient, element of a retaliation claim, the city said. Public employees already are protected against many of the hypothetical dangers that Heffernan posits, the city said.
During a Jan. 19 oral argument, the court appeared
closely divided on whether Heffernan raised a First
Amendment claim.

Immigration Case Added. The court Jan. 19 agreed to
review if President Barack Obama’s November 2014 executive orders temporarily deferring the deportation of
two large groups of undocumented immigrants can be
legally sustained (United States v. Texas, No. 15-467).
Ruling on a lawsuit filed by Texas and 25 other states,
a federal district court preliminarily enjoined enforcement of the executive action, which would have deferred deportation for undocumented immigrant parents of U.S. citizens and lawful permanent residents
and for those who arrived in the U.S. as minor children
of undocumented immigrants. The president’s action
also would grant temporary work authorization for individuals in both groups.
The U.S. Court of Appeals for the Fifth Circuit affirmed the preliminary injunction, ruling the president’s
actions violated the Administrative Procedure Act and
exceeded the administration’s authority under the Immigration and Nationality Act.
The Supreme Court added a third issue to the mix,
asking the parties to brief if the president violated his
constitutional duty to ‘‘take care’’ the laws are faithfully
executed.
Oral argument hasn’t yet been scheduled, but could
occur in late March or April.
When Must EEOC Pay Fees? The justices also granted
a trucking company’s petition to review a federal appeals court ruling that overturned a $4.7 million award
of attorneys’ fees and costs against the EEOC, after the
agency lost a ‘‘pattern or practice’’ sexual harassment
lawsuit (CRST Van Expedited Inc. v. EEOC, No. 141375).
Although the Eighth Circuit said CRST Van Expedited Inc. was the prevailing party under Title VII of the
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1964 Civil Rights Act, it ruled the district court erred by
awarding fees against the EEOC based on the agency’s
alleged failures to satisfy its statutory obligations to investigate and try to settle discrimination charges before
suing.
Rather, a district court must find the EEOC’s positions on the underlying discrimination claims were
groundless before it can award attorneys’ fees, the
Eighth Circuit said. It remanded for the district court to
make that determination before awarding fees.
In seeking review, CRST argued a district court can
find the EEOC’s litigation was ‘‘frivolous, unreasonable
or without foundation’’ under Christiansburg Garment
Co. v. EEOC, 434 U.S. 412, 16 FEP Cases 502 (1978),
based on the agency’s failure to satisfy its mandatory
pre-suit obligations. No finding on the merits of the underlying discrimination claims is needed for a district
court to conclude the EEOC wrongly compelled an employer to defend an unsupported lawsuit, CRST said.
But the EEOC said Mach Mining LLC v. EEOC, 135
S. Ct. 1645, 126 FEP Cases 1521 (U.S. 2015), bolsters
the Eighth Circuit’s correct conclusion the agency can’t
be held liable for an employer’s legal fees unless the underlying discrimination claims were groundless.
Under Christiansburg, the agency can be ordered to
pay fees only if no factual basis existed for the discrimination claims being litigated, the EEOC said. That was
never the case here, as the district court instead dismissed the EEOC’s claims for procedural failures, the
agency said.
An oral argument date hasn’t yet been scheduled.

Constructive Discharge Trigger. Also under Title VII,
the justices will decide when the limitations period for
constructive discharge claims begins to run, an issue
that divides the federal appeals courts (Green v. Brennan, No. 14-613).
The Tenth Circuit ruled a black postmaster who alleged he was forced to retire in retaliation for filing race
discrimination complaints lacked a constructive discharge claim because he failed to contact a federal
equal employment opportunity counselor within 45
days of the employer’s alleged last discriminatory act.
The postmaster contended the 45-day limitations period began to run when he actually resigned and his administrative complaint therefore was timely. It makes
no sense to require an employee to file a constructive
discharge complaint before he resigns because resignation is a necessary element of the legal claim, former
postmaster Marvin Green argued. Claimants under that
rule could potentially lose their constructive discharge
claims while still employed, he said.
But the Tenth Circuit cited Supreme Court precedent
that discrimination claims arise when an employee receives notice of adverse action, not when that action
takes effect. An actual resignation rule for triggering
the limitations period would allow employees to game
the system, the appeals court said.
Five federal circuits use a date of resignation rule,
while two others join the Tenth Circuit in using a last
discriminatory act rule.
At oral argument Nov. 30, the solicitor general supported neither the Postal Service nor Green completely.
The Justice Department contended the limitations period begins to run when an employee gives notice of
resignation, even if he actually departs sometime later.
In Green’s case, that notice occurred when he agreed to
1-25-16

a settlement with the Postal Service that required his retirement some three months later. The Tenth Circuit
therefore correctly affirmed dismissal of Green’s constructive discharge claim but it used the wrong standard, the solicitor general said.
Several justices expressed skepticism about the
Tenth Circuit’s rule during the argument. But it was unclear exactly which alternative rule they would support.

Religious Objections to the ACA. Religious-affiliated
schools, hospitals and charities will be watching closely
as the justices again wrestle with whether ACA regulations requiring coverage of employees’ contraceptive
care violate the Religious Freedom Restoration Act (Zubik v. Burwell, No. 14-1418).
In seven consolidated cases, the Supreme Court will
consider if a federal requirement that religiousaffiliated employers opposing contraceptive coverage
for their employees make their objections known to the
Department of Health and Human Services substantially burdens those employers’ sincerely held religious
beliefs.
All seven appeals courts in the cases before the Supreme Court upheld the federal regulations, reasoning
that they accommodated the employers’ religious conflict by not requiring them to cover employees’ use of
contraceptives. Instead, after an employer notified the
HHS, the government and insurer would cover the employees’ contraceptive costs with no further employer
involvement. But the Eighth Circuit found a RFRA violation, creating a circuit conflict.
The case follows Burwell v. Hobby Lobby Stores, Inc.,
134 S. Ct. 2751, 123 FEP Cases 621 (U.S. 2014), in
which a 5-4 court ruled that closely held for-profit employers with religious objections had a valid RFRA
claim against rules that required them to provide health
insurance coverage including contraceptive care.
The court in Hobby Lobby emphasized the employers
in that case, who weren’t church-affiliated, couldn’t
take advantage of the accommodation offered to
religious-affiliated employers.
But the court now faces the issue of whether that accommodation, which the justices in Hobby Lobby seemingly approved, also runs afoul of RFRA. This is a 1993
law barring government actions that substantially burden an individual’s or institution’s religious beliefs
without compelling justification.
In a merits brief, groups including the Little Sisters of
the Poor said that ‘‘the government wants the petitioners to do precisely what their sincere religious beliefs
forbid—and it is threatening them with draconian penalties unless they do so.’’
By requiring religious-affiliated employers to notify
the HHS of their objections so their employees can receive insurance coverage of abortifacients, the federal
government makes the employers ‘‘complicit’’ in what
they consider a sin, the groups contend.
The government’s brief is due Feb. 10. Oral argument
is expected to occur in March.
The court twice has upheld the ACA from legal attacks that would have scuttled the law. The stakes are
lower in the current case but significant for religiousaffiliated institutions and the thousands of workers they
employ.
Class Action Dispute. The justices are reviewing class
action requirements in wage and hour cases, as Tyson
Foods challenges a $5.8 million judgment for pork-
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processing plant employees who successfully contended the company failed adequately to pay them for
time spent putting on and taking off protective gear (Tyson Foods v. Bouaphakeo, No. 14-1146).
Tyson contends the lower courts never should have
certified a Fair Labor Standards Act collective action or
a class action under Federal Rules of Civil Procedure
23(b)(3) of the employees’ state law claims.
Wide variations among the purported class members’
job duties and the protective gear they wore meant that
individual issues predominated over common questions, precluding certification under Rule 23(b)(3) as
well as the FLSA, Tyson argues.
The district court and Eighth Circuit erred by accepting the plaintiffs’ experts’ time study, which arrived at
averages for donning and doffing times, to paper over
differences among employees that should have prevented class certification, Tyson contends.
Tyson argues Wal-Mart Stores Inc. v. Dukes, 131 S.
Ct. 2541, 112 FEP Cases 769 (U.S. 2011), and Comcast
Corp. v. Behrend, 133 S. Ct. 1426 (U.S. 2013), required
the denial of class certification to the approximately
4,000 employees in its case.
But during a Nov. 10 oral argument, the justices
seemed less interested in Dukes and Comcast than in
whether FLSA plaintiffs can use averaging to support
overtime pay claims when an employer fails to keep adequate time records. That seems to indicate the court
might issue an FLSA-specific decision rather than a
broad ruling on class certification principles.

FLSA Exemption at Issue. Granting a California car
dealership’s petition, the Supreme Court Jan. 15 agreed
to review if an FLSA exemption for employees ‘‘primarily engaged’’ in selling or servicing automobiles means
the dealership’s ‘‘service advisors’’ aren’t entitled to
overtime pay (Encino Motorcars LLC v. Navarro, No.
15-415).
The justices will review a Ninth Circuit decision that
allowed service advisers for Encino Motorcars LLC to
pursue overtime pay claims even though the FLSA exempts ‘‘any salesman, partsman or mechanic primarily
engaged in selling or servicing automobiles.’’ The Ninth
Circuit deferred to the Labor Department’s 2011 final
rule stating service advisers don’t fall within the exemption because they don’t personally service automobiles.
In its petition, Encino Motorcars said Supreme Court
review was ‘‘plainly warranted’’ to resolve ‘‘an acknowledged split of authority’’ over the FLSA exemption’s meaning. The Ninth Circuit’s decision creates a
federal circuit split and ‘‘badly misconstrues’’ the exemption, Encino said. The Fourth and Fifth circuits and
federal district courts have refused to defer to the
DOL’s ‘‘counter-textual interpretation’’ of the FLSA exemption, which is codified at 29 U.S.C. § 213(b)(10)(A),
Encino said.
In a brief opposing review, the employees said the
DOL permissibly construed the ‘‘ambiguous’’ FLSA exemption not to cover employees who don’t personally
service cars.
Merits briefs are still to come, and the court hasn’t
yet scheduled oral argument.
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ERISA Preemption Case. The court Dec. 2 heard oral
argument on whether ERISA preempts a Vermont
health-care database law, as applied to a third-party
benefits plan administrator (Gobeille v. Liberty Mutual
Ins. Co., No. 14-181).
The Second Circuit ruled ERISA did preempt the Vermont state law, relying on the comprehensive federal
benefit plan law’s broad scope.
The case marks the first time in several years the Supreme Court has considered ERISA preemption. During
the argument, the justices seemed receptive to Vermont’s contention that letting states collect information
from ERISA plans for such databases wouldn’t harm
the federal statutory regime. The decision could affect
efforts in about half the states to erect databases similar to that created by Vermont.
Tribal Court Power Debated. In oral argument Dec. 7,
the court considered if an Indian tribal court has civil
jurisdiction over Dollar General Corp. regarding tort
claims stemming from the alleged sexual molestation of
a tribal member while working as an intern in a store
on the reservation (Dollar Gen. Corp. v. Mississippi
Band of Choctaw Indians, No. 13-1496).
Dollar General contends the U.S. Court of Appeals
for the Fifth Circuit improperly upheld the assertion of
tribal jurisdiction by the Mississippi Band of Choctaw
Indians. The company argues employers doing business
on the reservation don’t automatically subject themselves to the civil jurisdiction of Indian courts, which
may lack due process guarantees.
But the solicitor general joined an attorney for the
tribe in arguing the Indian courts have jurisdiction. A
ruling could affect the potential liability of other nontribal businesses that operate in Indian territory and
employ members of the tribe.
Arbitration Case Probably Out. The court in October
granted review of a California wage and hour case raising a Federal Arbitration Act preemption issue, but the
parties’ tentative settlement means the justices probably won’t consider the case (MHN Gov’t Servs., Inc. v.
Zaborowski, No. 14-1458).
The court was set to review a Ninth Circuit ruling that
denied arbitration to MHN Government Services Inc., a
government contractor, on consultants’ claims that
MHN wrongly classified them as independent contractors, rather than as employees entitled to overtime and
other employment benefits.
The arbitration pact had some unconscionable parts,
but MHN argued a severability clause saved the arbitration provision. But a district court and the Ninth Circuit
declined to enforce the severability clause, citing a state
law rule that MHN argued had never been applied except to arbitration contracts. MHN asked the Supreme
Court to rule the FAA preempted the state contract rule.
After the parties in January announced a tentative
settlement, the court dropped a Feb. 24 oral argument
date. If the settlement isn’t finally approved, the case
later could re-emerge before the court.
BY KEVIN MCGOWAN
To contact the reporter on this story: Kevin
McGowan in Washington at kmcgowan@bna.com
To contact the editor responsible for this story: Susan
J. McGolrick at smcgolrick@bna.com
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Labor and Employment Law Cases Pending Before
the U.S. Supreme Court as of Jan. 25, 2016
Discrimination
Green v. Brennan

Docket No. 14-613

The Supreme Court is reviewing when the limitations period
begins to run on constructive discharge claims under Title VII of
the 1964 Civil Rights Act. At the Nov. 30 oral argument, the solicitor
general argued for the date employee gives notice of resignation,
a former postmaster argued for the actual date of resignation and
the Postal Service backed the last discriminatory act rule.
CRST Van Expedited, Inc. v. EEOC

Docket No. 14-1375

The Supreme Court is reviewing if dismissal of a Title VII sex
discrimination case, based on the EEOC’s failure to satisfy its
pre-lawsuit obligations to investigate and conciliate charges,
supports a court award of attorneys’ fees to the prevailing employer. Oral argument not yet scheduled.

Appeals Court Ruling

The U.S. Court of Appeals for the Tenth Circuit affirmed summary
judgment for the Postal Service, holding the date of the employer’s
last discriminatory act triggered 45-day period for a former
postmaster to file a complaint, so his Title VII claim was untimely
(760 F.3d 1135, 123 FEP Cases 1425 (10th Cir. 2014)).
Appeals Court Ruling

The U.S. Court of Appeals for the Eighth Circuit vacated a $4.7
million award against the EEOC, ruling the court can’t award
attorneys’ fees to the employer absent a dismissal on the merits of
the EEOC’s discrimination claims (774 F.3d 1169, 125 FEP Cases
1188 (8th Cir. 2014)).

First Amendment
Friedrichs v. Calif. Teachers Ass’n

Docket No. 14-915

The Supreme Court is considering if Abood v. Detroit Board of
Education, 431 U.S. 209, 95 LRRM 2411 (1977), should be
overruled and public sector agency shop arrangements that
require employees who aren’t union members to pay their share of
the union’s collective bargaining costs violate the First Amendment. Oral argument was held Jan. 11.
Heffernan v. City of Paterson

Docket No. 14-1280

The Supreme Court is reviewing if the First Amendment protects a
city employee who was demoted because of his supervisor’s
mistaken perception he supported a particular political candidate.
Oral argument was held Jan. 19.

Appeals Court Ruling

The U.S. Court of Appeals for the Ninth Circuit dismissed 10
California teachers’ claims that the union and the state violated the
First Amendment by requiring payment of “fair share” fees to the
union as a condition of employment (9th Cir., No. 13-57095, order
11/18/14).
Appeals Court Ruling

The U.S. Court of Appeals for the Third Circuit affirmed dismissal
of a police officer’s constitutional claim, ruling he never engaged in
protected activity because he didn’t actually support the mayoral
candidate to whom his supervisor objected. Retaliatory demotion
violates the First Amendment only when based on an employee’s
actual speech or political affiliation, the court said (777 F.3d 147,
39 IER Cases (3d Cir. 2015)).

Health Care
Zubik v. Burwell

Docket No. 14-1418

In seven consolidated cases, the Supreme Court is considering if
the Affordable Care Act’s contraceptive care mandate, as applied
to non-exempt, nonprofit religious organizations, violates the
Religious Freedom Restoration Act. Oral argument not yet
scheduled.

Appeals Court Ruling

The U.S. Court of Appeals for the Third Circuit found no RFRA
violation in the ACA’s requirement that religious nonprofits notify
the federal government that they seek an exemption from the
employee contraception requirement (778 F.3d 422, 2015 BL
34972 (3d Cir. 2015)), but an Eighth Circuit ruling that found a
RFRA violation led the Supreme Court to grant review.
A BNA Graphic/dy6015g1
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Labor and Employment Law Cases Pending Before the U.S. Supreme Court as of Jan. 25, 2016 - Continued

Wage & Hour
Tyson Foods. Inc. v. Bouaphakeo

Docket No. 14-1146

On Tyson’s appeal from a $5.8 million judgment for employees in
an overtime pay case, the Supreme Court is considering if a Fair
Labor Standards Act collective action and Rule 23(b)(3) class
action properly were certified or if individual questions predominated over common issues. Oral argument was held Nov. 10.
Encino Motorcars LLC v. Navarro

Docket No. 15-415

The Supreme Court will consider if a car dealership’s service
advisors may pursue overtime pay claims or instead fall within a
Fair Labor Standards Act exemption for “any salesman, partsman
or mechanic primarily engaged in selling or servicing
automobiles.” Oral argument not yet scheduled.

Appeals Court Ruling

The U.S. Court of Appeals for the Eighth Circuit affirmed class and
FLSA collective action certification, finding employees could rely
on experts’ averaging of time spent donning and doffing protective
gear when employer failed to keep accurate time records (765
F.3d 791, 23 WH Cases2d 330 (8th Cir. 2014)).
Appeals Court Ruling

The U.S. Court of Appeals for the Ninth Circuit ruled the service
advisors aren’t excluded by the exemption because they don’t
personally service automobiles. The Ninth Circuit deferred to a
Labor Department rule, but other federal circuit courts have found
the DOL interpretation unconvincing and ruled service advisors
are FLSA-exempt (780 F.3d 1267, 24 WH Cases2d 681 (9th Cir.
2015)).

Tribal Jurisdiction
Dollar Gen. Corp. v. Miss. Band
of Choctaw Indians

Docket No. 13-1496

The Supreme Court is considering if an Indian tribal court has
jurisdiction over civil tort claims against a non-tribal business
operating on the reservation for the alleged sexual molestation of
a tribal member employed by the business. At a Dec. 7 oral
argument, the solicitor general supported the Indian court’s
assertion of jurisdiction.

Appeals Court Ruling

The U.S. Court of Appeals for the Fifth Circuit held Dollar General
was subject to the tribal court’s jurisdiction, based partly on the
company’s consent to do business on the reservation (732 F.3d
409, 2013 BL 272642 (5th Cir. 2013)).

ERISA
Gobeille v. Liberty Mut. Insurance Co. Docket No. 14-181

Appeals Court Ruling

The Supreme Court is considering if ERISA preempts a Vermont
state health care claims database law as applied to the third-party
administrator of a self-funded ERISA plan. Oral argument was
held Dec. 2.

The U.S. Court of Appeals for the Second Circuit held that ERISA
did preempt the state law requiring a third-party administrator to
hand over claims information for the state database (746 F.3d 497,
57 EBC 2009 (2d Cir. 2014)).

Immigration
United States v. Texas

Docket No. 15-674

The Supreme Court is considering if President Obama’s executive
orders granting temporary deferral from deportation and work
authorization to groups of undocumented immigrants violate the
Administrative Procedure Act, the Immigration and Nationality Act
or the constitution’s clause requiring the president to “take care”
the laws are faithfully executed. Oral argument not yet scheduled.

Appeals Court Ruling

The U.S. Court of Appeals for the Fifth Circuit upheld a preliminary
injunction against the president’s orders, ruling they violated the
APA’s notice and comment requirements and exceeded the
administration’s authority under the INA (2015 BL 372610 (5th Cir.
2015)).
A BNA Graphic/dy6015g2
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Bargaining
COLLECTIVE BARGAINING

The coming year brings its share of contract negotiations, including in the health-care,
retail food and transportation sectors. The director of the Federal Mediation and Conciliation Service tells Bloomberg BNA that she expects negotiations in 2016 to continue to be
long and contentious, but that her agency is increasing its outreach to help unions and employers resolve issues at the bargaining table. It’s also possible that parties will put off dealing with the Affordable Care Act’s excise tax on high-value health plans (the ‘‘Cadillac tax’’)
in bargaining now that it has been delayed by Congress for two years.

Bargaining Will Continue to Be Contentious This Year, Observers Say
gainst a political and legislative climate that many
view as stacked against them, unions engaged in
collective bargaining this year will continue to
stake claims to wages and benefits they feel they’ve
earned, observers told Bloomberg BNA.
And thanks to Congress, employers and unions also
will be able to postpone some concerns about the cost
of health-care benefits. The Affordable Care Act’s excise tax on high-value health plans, known as the Cadillac tax, was slated to take effect in 2018, but was delayed for two years as a result of a provision in the most
recent omnibus appropriations bill signed by President
Barack Obama in December. As a result, many observers told Bloomberg BNA, parties to labor contracts may
breathe a sigh of relief at being able to put off discussions of how to avoid the tax.
Wages will continue to be a major issue for organized
labor in 2016. A Jan. 19 report by the AFL-CIO detailed
various union successes in boosting wages for workers
in 2015, through collective bargaining and other means,
and said working people would continue those fights.
‘‘We’re building understanding, creating joint actions, developing strategies together,’’ the report said.
‘‘We’re standing for the future and standing up for our
kids. We’re strong and resolute,’’ even in the face of a
‘‘torrent of intolerance and hate unleashed by would-be
presidents . . . designed to sow fear and division.’’
Although the number of large contracts covering
more than 10,000 workers is somewhat limited in 2016,
Allison Beck, director of the Federal Mediation and
Conciliation Service, told Bloomberg BNA Jan. 11 that
she didn’t expect the major issues that employers and
unions would deal with this year at the bargaining table
to be that different from those they negotiated about in
2015.

A

‘Long, Contentious’ Talks to Continue. ‘‘In 2015, negotiations were contentious and they were long,’’ Beck
said, pointing in particular to negotiations covering
1-25-16

workers at West Coast ports and in the auto and steel
industries. ‘‘We really expect that trend to continue.’’
Unions and employers will continue to bargain over
wages, health-care and other benefits, pensions and job
security, Beck said.
‘‘These issues are never easy, but I think we’re seeing
a new twist on what have been traditional topics,’’ she
said. For example, younger workers see two-tier wage
systems, under which newer hires make less than more
senior employees, as critically important, she said.
Furthermore, parties to collective bargaining agreements will continue to deal with subcontracting issues,
Beck said. It remains to be seen, however, whether such
issues will continue to be important to younger workers, who typically don’t stay as long at one job as more
senior employees might, she said.
As for health care, those issues continue to be ‘‘incredibly difficult,’’ Beck said. ‘‘Even with the Cadillac
tax postponement, we’re still seeing a debate over cost
containment versus cost shifting’’ to workers.
Despite the novelty of legislative issues that may
arise in the so-called ‘‘new economy,’’ such as workers’
demands for higher wages and paid sick leave, workers
generally also ‘‘really seem to want collective bargaining,’’ Beck said. ‘‘We’re just beginning to see maybe a
bit of an uptick’’ in union organizing, she said.

FMCS Conference to Return. For the first time since
2008, Beck said her agency will hold a national labormanagement conference, slated to take place in August
in Chicago. The conference, she said, is targeted at labor and management practitioners and will carry the
theme ‘‘The Future at Work: Trends, Tools and Techniques for Partnering in the New Economy.’’
The agency also plans to expand its labormanagement grants program, Beck said, with grants
awarded for proposals that contain ‘‘innovative approaches and enduring solutions to improve labormanagement relations.’’ Grantees could include not
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only unions and employers, but also other community
members and officials.
The FMCS’s database lists some 8,788 collective bargaining agreements due to expire or be modified in
2016, covering some 2.2 million workers.
Major industries with the largest number of workers
covered by contracts expiring this year include retail
trade, arts, entertainment and recreation, and health
care (see related chart).
In the grocery industry, the United Food and Commercial Workers will bargain contracts with several
grocery chains in various regions, including agreements covering some 23,000 workers at Giant Food LLC
and Safeway Inc. in the Washington, D.C., and Baltimore areas. A UFCW contract with Stop & Shop Supermarket Co. in New England covers some 34,700 workers and will expire in February.
Large health-care contracts due to expire include an
agreement with the Service Employees International
Union covering workers at California hospital chain
Dignity Health.
In transportation, United Airlines will negotiate a
contract covering some 30,000 workers with the International Association of Machinists, and negotiations
covering more than 140,000 workers at the nation’s
freight railroads are ongoing (see related story).

Boeing Contracts Resolved Early. A pair of agreements
covering some 20,000 professional and technical engineers at Boeing Co. represented by the Society of Professional Engineering Employees in Aerospace was due
to expire in October, but the parties Jan. 13 tentatively
agreed to extend those contracts by six years, through
2022. Union members are voting by mail on ratification
through Feb. 10.
Prior to the tentative contract extensions being
agreed upon, Leon Grunberg, a professor of sociology
at the University of Puget Sound who studies labor relations at Boeing, told Bloomberg BNA that the company was likely to seek to end its defined benefit pension plan, as it did several years ago in its contract with
the International Association of Machinists. The tentative SPEEA agreements would phase out the pension by
2019.
‘‘Boeing is an engineering company, so engineers are
really important,’’ Grunberg said. ‘‘But they don’t feel
like they’re being very well treated.’’
Dissatisfaction with pay and benefits could be a common theme expressed by unions generally in collective
bargaining this year, according to Paul Clark, director
of the School of Labor and Employment Relations at
Penn State University. Reiterating some of what he said
at the beginning of 2015, Clark told Bloomberg BNA
Jan. 11 that now that the economy is improving somewhat, unions will be seeking economic gains.
Unions ‘Starting to Push Harder.’ ‘‘We’re in a situation
where unions have been very patient over a number of
years now and they’re starting to push harder,’’ Clark
said. Although some economic conditions have improved over the past several years, employers may still
be wary of ceding too much ground to workers in bargaining, he said.
Although it’s possible that parties could be subject to
‘‘more conflict’’ in bargaining this year, Clark said he
didn’t necessarily predict an increase in strikes or lockouts.
DAILY LABOR REPORT

ISSN 0418-2693

‘‘While unions want more, and are impatient about
getting some things back, I think they’re still a little tentative about the state of the economy and how far they
want to go,’’ Clark said.
Bob Bruno, director of the labor education program
at the University of Illinois, told Bloomberg BNA Jan. 6
that it is important to view bargaining this year against
the backdrop of the formidable challenges facing labor
unions generally.
In recent years, Bruno said, ‘‘we’ve seen an onslaught
of statewide legislation that’s rolled back worker protections, and has placed greater restrictions on workers’ ability to organize.’’ Right-to-work laws also continue to be debated at the state level and in some cases
passed, he said, further weakening unions.

Possible Effects of Friedrichs. The U.S. Supreme
Court’s forthcoming decision in Friedrichs v. California
Teachers Association (No. 14-915) could have a detrimental effect on union power, Bruno said.
The court in Friedrichs is set to decide whether the
First Amendment prohibits public sector employers
from entering ‘‘fair share’’ or agency-shop agreements
that unions depend on to finance their representation of
public sector workers. Although the decision would
only directly affect government employers, it could
have ramifications for the private sector as well.
As a result, contract campaigns this year likely will
contain an additional element: pleas by union leaders
for rank-and-file members to engage in more activism
than they have in the past, Bruno said.
‘‘What we’re seeing across the country is this real effort to internally educate and mobilize members. This
crisis mentality that’s unfolded for the labor movement
is an opportunity to look inward and ask some hard
questions about how committed union members are,’’
Bruno said.
That activism, he said, could take the form of fighting
initiatives in a state legislature or educating members
on the issues at stake in a contract campaign.
For example, the United Steelworkers in their contract campaigns with the major steel manufacturers emphasized the fact that steel prices are closely linked to
global trade policy. The union in December reached a
tentative pact with U.S. Steel, but is in continuing negotiations with the nation’s other large steel producer,
ArcelorMittal.
Employers ‘Reluctant to Spread Gains.’ Lee Adler, senior extension associate at the Cornell University
School of Industrial and Labor Relations, agreed. In the
public sector especially, if the Friedrichs case turns out
unfavorable to unions, as many observers expect,
unions will need to step up their engagement of rankand-file members, Adler told Bloomberg BNA Jan. 11.
As for the private sector, ‘‘unless something really
dramatic occurs, it seems to me that private sector
[employers] are going to continue to be reluctant to
spread any gains that they have to their union workers,’’ Adler said.
For example, during contract negotiations between
the United Auto Workers and the ‘‘Big Three’’ automakers last year, the companies, which had strong balance
sheets, ‘‘put tremendous pressure on the UAW and
UAW leadership to settle for much less than what was
fair to the rank and file,’’ he said.
‘‘It took the rank-and-file’s efforts to push for more
and more’’ to get the gains that eventually were agreed
BNA

1-25-16

S-46
to in the UAW auto contracts, Adler said. The ‘‘lesson,’’
he said, was that it’s imperative that unions ‘‘really mobilize a strong rank and file in the private sector wherever big contracts are coming up. I think that dynamic
will be one that will be followed’’ by other manufacturing unions in the coming year, Adler said.

ACA Excise Tax Issue. Meanwhile, the ACA excise tax
continues to figure into bargaining, according to observers, despite the two-year delay, although the reprieve may allow the tax to take a back seat to other issues in the near term.
‘‘To the extent that we’ve been encouraging our clients to reorganize their [health] plans to minimize or
avoid the tax issue, well, they can put that on the back
burner right now,’’ Patrick McGovern, a managementside attorney with Genova Burns in Newark, N.J., told
Bloomberg BNA Jan. 8.

Assuming contracts bargained this year extend for
two or three years, parties should have ‘‘plenty of time
to get their act together in 2018 or 2019, assuming the
Cadillac tax remains on the horizon’’ and will take effect in 2020, McGovern said.
But McGovern said he had observed an increase in
unions seeking to bargain over other contract terms related to the ACA, such as the number of hours per week
an employee must work in order to be eligible for coverage under an employer’s health plan.

Bargaining Over Other ACA Issues? ‘‘More often now,
unions are requesting bargaining about some of the mechanics that go into determining which employees are
and are not eligible for coverage under the ACA,’’
McGovern said.
For example, while the law specifies that employees
who work an average of at least 30 hours per week during a given measurement period must be eligible for a

Major Collective Bargaining Agreements Expiring in 2016

M

ajor contracts in a variety of industries expire in 2016, including airlines, aerospace, building services,
postal workers, retail food, utilities and health care. Among the contracts coming due this year are
the following:

s The International Association of Machinists and United Airlines Inc. have agreed to start negotiating
early on contracts covering 30,000 workers including ramp and fleet service workers and passenger service
representatives. The contracts will become amendable at the end of 2016.
s The U.S. Postal Service and the National Association of Letter Carriers have a contract covering 201,230
employees that expires May 20. Another contract, between the U.S. Postal Service and National Postal Mail
Handlers Unions, also expires May 20. That deal covers 43,375 employees.
s The ratification vote is scheduled to be tallied Feb. 10 for a pair of contracts covering about 20,350 Boeing Inc., workers represented by the Society of Professional Engineering Employees in Aerospace. Tentative
six-year labor agreements were announced Jan. 13, about 10 months before the expiration of existing collective bargaining agreements. The proposed contracts cover 6,100 technical workers and a separate deal covers about 14,250 professional engineers.
s United Food and Commercial Workers Local 555 and Allied Employers Inc. of Kirkland, Wash., have
several contracts expiring in November. These contracts cover about 14,000 employees at some 300 retail
food stores. The deals cover workers of Safeway Inc., Albertson’s LLC, and Fred Meyer , which negotiate the
deal under the umbrella of Allied Employers.
s The Communications Workers of America has two contracts expiring that cover a total of more than
25,000 workers within divisions of AT&T Inc. That includes a pact with 9,400 employees within AT&T Mobility LLC that expires Feb. 26. The other contract expires April 9, covering about 15,900 employees of AT&T
West, which operates in California and Nevada.
s A collective bargaining agreement expires in October between United Food and Commercial Workers
Local 99 and the Arizona-based Fry’s Food & Drug, covering about 11,700 workers.
s Costco Wholesale Corp. and the International Brotherhood of Teamsters have a pair of contracts expiring in February, covering about 15,000 warehouse workers, clerks, meat cutters and delivery drivers in California and on the East Coast. One deal covers about 12,000 workers at some California locations, who are
represented by six IBT locals. The other contract covers about 3,000 workers at more than a dozen Costco
locations in New York, New Jersey, Maryland and Virginia, who are represented by three IBT locals.
s United Food and Commercial Workers locals have five separate three-year collective bargaining agreements with Stop & Shop Supermarket Co. that expire Feb. 27. The deals cover about 34,700 supermarket
workers in Connecticut, Massachusetts and Rhode Island.
s United Food and Commercial Workers locals in the Washington, D.C., and Baltimore regions have contracts with Giant Food LLC and Safeway Inc. that expire Oct. 29. The deals cover about 23,000 workers.
s On Feb. 27, a three-year labor contract expires between the UFCW and Stop & Shop, covering about
34,700 workers at 250 retail food stores in Connecticut, Massachusetts and Rhode Island.
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large employer’s health plan, unions might seek to
lower the weekly hourly average, or bargain over the
measurement period itself, McGovern said.
Ronald Kramer, an attorney with Seyfarth Shaw in
Chicago, told Bloomberg BNA Jan. 9 that employers
ought not to postpone dealing with the Cadillac tax, despite the two-year delay. For one thing, although some
have estimated that only about 20 percent of employers’
health plans would hit the threshold for the tax, ‘‘it’s
only going to be worse in two years’’ because of climbing health-care costs, Kramer said.
‘‘Unfortunately, [Congress] is doing everyone a favor, but from a collective bargaining standpoint there’s
still uncertainty, and you’re still going to need to deal
with it,’’ Kramer said. Some parties to collective bargaining agreements might consider provisions to reopen contract negotiations on health care if it appears a
given plan will hit the tax’s threshold, but must allow
sufficient time to do so, he said.
It’s also possible, Kramer said, that Congress could
raise the Cadillac tax threshold, even if it doesn’t eliminate the tax altogether, as some unions have lobbied
for. If that happened, however, Congress would need to
figure out a way to pay for the rest of the ACA’s provisions, a potentially tall order, he said.

Transformation Project at the Cornell ILR School. He
told Bloomberg BNA Jan. 8 that ‘‘to some degree, the
fact that the excise tax is hanging out there in the vapor
just adds incentive for what unions and employers are
slowly coming to grips with, and that is [the need to]
build in long overdue efficiencies into their health
plans.’’
Such efficiencies, August said, could include education of health plan beneficiaries or negotiations by
union health plans with providers or pharmacies to
lower costs.
And, ‘‘in some cases, parties are simply agreeing that
in the event that the tax is going to hit the threshold,’’
parties will likely negotiate in good faith to avoid it,
August said.
FMCS Director Beck said early indications are that
the delay of the Cadillac tax may be helpful to parties
dealing with other issues in bargaining.
From her observations, ‘‘parties are feeling more optimistic about resolving [negotiations] quickly because
the Cadillac tax is off the table,’’ Beck said. ‘‘I can only
say anecdotally, but my sense is that if people can kick
it down the road, when there are so many other issues
to deal with, I think more likely than not that they’ll put
it off in 2016.’’

Increased Health-Care Efficiencies. On the other hand,
some unions and employers have managed to avoid the
tax altogether by partnering to increase efficiency in
health care and reduce health-care costs, according to
John August, associate director of the Healthcare

To contact the reporter on this story: Michael Rose in
Washington at mrose@bna.com
To contact the editor responsible for this story: Susan
J. McGolrick at smcgolrick@bna.com
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Immigration
DEPARTMENT OF HOMELAND SECURITY

The epicenter of immigration policy action in 2016 will be the federal agencies administering immigration programs, as the final pieces of President Barack Obama’s executive action are rolled out during his last year in office. The Department of Homeland Security is
working on issuing the remaining regulations and policy guidance associated with the
employment-based elements of the action, while at the same time engaging with stakeholders and continuing to move from a paper-based system to an electronic one. Work-site enforcement related to I-9 forms is down, but employers should be mindful of citizenshipstatus or national origin discrimination charges.

Final Pieces of President’s Immigration Executive Action Coming in 2016
he Department of Homeland Security will be issuing regulations and policy guidance in 2016 in a final push to get the remaining elements of President Barack Obama’s executive action on immigration
up and running before his term runs out, agency representatives and practitioners told Bloomberg BNA.
The executive action involves ‘‘a number of policy
pieces’’ as well as formal regulations, ‘‘many of which
are coming close to completion at this point,’’ U.S. Citizenship and Immigration Services Director León Rodríguez said Jan. 11.
Rodríguez told Bloomberg BNA that the ‘‘principles
are generally the same’’ for the regulations and guidance: Available visas should go to those seeking them;
the rules should be clarified and well understood; and it
should be easier for high-skilled foreign workers to
come to the U.S. and adjust their status to that of lawful permanent resident.
‘‘We do believe that that supports our economy,’’ and
it’s ‘‘something that our business community needs,’’ he
said.
The USCIS is ‘‘getting very close to done with the list
that was in the executive action,’’ but the agency is ‘‘always interacting with the business community,’’ Rodríguez said. In that regard, if that dialogue suggests that
further guidance is necessary, ‘‘we’ll use our judgment
and meet the needs as we identify and detect them,’’ he
said.
The business community is ‘‘clearly in the top pantheon of our stakeholders,’’ and ‘‘that’s a dialogue that
we know needs to continue to be very vibrant,’’ Rodríguez said. ‘‘I want to make sure that we’re still keeping
the open-door message.’’

T

‘Serious’ About Executive Action. ‘‘One thing that we
certainly have seen about the president’s executive actions is that he is serious about it,’’ Proskauer immigration attorney David Grunblatt said Dec. 30.
1-25-16

Grunblatt, who practices in Newark, N.J., said the executive action marks a ‘‘paradigm shift’’ within the USCIS, which previously has forgone regulations in favor
of informal guidance. ‘‘Now we’ve seen a whole flurry
of activity,’’ he told Bloomberg BNA.
For example, Grunblatt mentioned that a federal
judge in Washington, D.C., struck down 2008 regulations extending optional practical training for foreign
graduates of U.S. universities with science, technology,
engineering and mathematics degrees (Wash. Alliance
of Tech. Workers v. DHS, 2015 BL 258791, D.D.C., No.
1:14-cv-00529, 8/12/15).
OPT allows foreign students to work in the U.S. for
up to 12 months post-graduation. The STEM extension
provides an additional 17 months of work authorization, for a total of 29 months.

New OPT Regulations ‘Doubled Down.’ Grunblatt said
instead of pulling the STEM extension, the administration ‘‘doubled down’’ by proposing an additional 24
months of work authorization for STEM graduates,
rather than 17.
A spokeswoman for Immigration and Customs Enforcement told Bloomberg BNA Jan. 6 that the proposed rule is expected to be finalized in February.
But American Immigration Lawyers Association
President-elect William A. Stock said the timeline depends somewhat on the litigation. The court allowed the
2008 regulations to remain in place until Feb. 12 in order to give ICE a chance to replace them. The administration has requested an extension until May.
Stock, who practices with Klasko Immigration Partners in Philadelphia, said he believes that request will
be granted.
In a Jan. 8 e-mail to Bloomberg BNA, he added that
the timing of the final rule could depend on how the
U.S. Court of Appeals for the District of Columbia Circuit rules on the plaintiffs’ appeal. The organization
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representing U.S. STEM workers is challenging the
lower court’s determination that OPT itself is permissible. It also disagrees with that court’s conclusion that
the STEM extension would have been acceptable if the
proper procedures had been followed in implementing
it.

PERM Overhaul. Another major part of the executive
action, an overhaul of the permanent labor certification
process, also is likely in 2016. The Labor Department
has been promising PERM changes ‘‘for years now,’’
and ‘‘I have no doubt that that project is in place,’’
Grunblatt said.
Grunblatt told Bloomberg BNA that the PERM regulations were a ‘‘brand new program’’ in 2005, as was the
PERM application form. In a way, the regulations have
been a beta test for the past 10 years, he said.
‘‘The form is a masterpiece of mystery and confusion,’’ Grunblatt said, ‘‘and if you make the tiniest mistake on the form, that warrants a denial.’’
‘‘They have to do something big’’ with PERM, which
may be ‘‘bogging everything down,’’ Grunblatt suggested.
Stock said he is hopeful ‘‘that the regulation will do
away with newspaper advertising for professional-level
jobs,’’ which will put PERM recruitment efforts more in
line with employers’ regular practices. He also said new
PERM rules should allow the DOL ‘‘to grant cases
where employers may have made small, but harmless
errors in their recruitment efforts.’’
Visa Bulletin One of ‘Greatest Disappointments.’ The
Visa Bulletin is one area of the executive action where
there likely won’t be much momentum in 2016.
In September, the USCIS announced that the
monthly Visa Bulletin—which tells immigrants when
they can apply for green cards—would be updated to reflect new filing times, causing many immigrants to believe they could apply years sooner than originally
thought. The idea was to ensure that all visas available
in a particular year actually are issued to immigrants
seeking them.
But the agency backtracked by severely scaling back
who could apply as of Oct. 1, affecting mostly Indian
and Chinese workers seeking EB-2 visas.
The change—which Stock called ‘‘one of the greatest
disappointments’’ of the president’s executive action—
sparked an outcry and a proposed class action (Mehta
v. Dep’t of State, W.D. Wash., No. 2:15-cv-01543, complaint filed 9/28/15).
‘‘Not only did we have the fiasco in October,’’ he said
in his e-mail, ‘‘but for the last three months we have
seen a slow-motion version of that fiasco playing out.’’
The November, December and January Visa Bulletins
only allow family-based green card applicants to use
the advance filing dates, not those seeking
employment-based green cards, he pointed out.
The ‘‘basic structure’’ of the Visa Bulletin is ‘‘going to
be our structure for the foreseeable future,’’ Rodríguez
told Bloomberg BNA. He said having the two charts—
one telling immigrants when to file their paperwork, the
other telling them when the green cards are available—
will ‘‘really enable us to maximize the availability of visas.’’
However, ‘‘we still know that there needs to be actual
legislative reform to provide a real solution’’ in green
card availability, Rodríguez said.
DAILY LABOR REPORT

ISSN 0418-2693

Grunblatt said there’s going to be little movement in
the numbers of immigrants who can apply for green
cards because of the Immigration and Nationality Act’s
restrictions. The law says immigrants only can apply for
green cards if they are immediately available—which
the USCIS interprets as being available during the fiscal year.
‘‘Everybody can yell and scream’’ about what the
Visa Bulletin should say, ‘‘but it’s not going to change
anything’’ about the law, he said.

Don’t Expect Much for Entrepreneurs. Rodríguez told
Bloomberg BNA that guidance on bringing in immigrant entrepreneurs under both the parole authority
and the national interest waiver is in the works and will
come out in 2016, although not necessarily at the same
time. He said the USCIS is working on those initiatives
‘‘quite actively.’’
Parole authority allows immigrants to be admitted to
the U.S. outside the normal channels if there is a significant public benefit or for humanitarian reasons, while
the national interest waiver allows an immigrant to obtain an EB-2 visa without a petitioning employer and
without labor certification.
But Stock said, ‘‘The immigration community’s expectations should be quite low for the scope and scale
of any proposal in this area,’’ based on proposed regulations that have been floated thus far. He said the DHS
likely will be constrained by the INA, which limits temporary E-2 investor visas to immigrants from certain
countries, as well as the high investment amounts required for the EB-5 permanent investor visa.
‘‘I expect a relatively narrow program with high standards that are targeted to situations current law is particularly poor at addressing, such as the high-potential
entrepreneur who is a significant owner of a company
that has obtained a large amount of venture capital financing,’’ Stock said.
New Approach to AAO Decisions? Although he wouldn’t
say for certain whether the USCIS’s Administrative Appeals Office will be issuing precedent decisions this
year, Rodríguez said, ‘‘I personally believe that they’re
very useful.’’ The agency will continue to work with the
Justice Department to ‘‘identify areas’’ where a precedent decision ‘‘can be helpful,’’ he said.
But Rodríguez told Bloomberg BNA that the USCIS
will be mindful about ‘‘how we roll them out, how we
prepare the community, how we dialogue with the community when we issue decisions,’’ including the amount
of time and guidance necessary for the affected community to ‘‘absorb the impact of those decisions.’’ That is
especially true where an AAO decision changes expectations or influences behavior going forward, he said.
The AAO’s 2015 precedent decision in In re Simeio
Solutions, LLC, 26 I&N Dec. 542 (AAO April 9, 2015),
held that employers that move their H-1B highly skilled
guestworkers to a new geographic location must file a
new or amended petition with the USCIS. Many employers were taken aback by the decision, arguing that
it represented a major shift in agency policy—and a resulting shift in the way employers need to do business—
yet was issued without warning.
The reaction to Simeio ‘‘is an example of how I know
we need to do business going forward,’’ Rodríguez said.
Considerations include: whether the decision can and
should be retroactive; how long affected parties should
be given to comply, to the extent the decision is proBNA
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spective; and what guidance will be necessary to ensure
affected parties know how to comply, he said.
The USCIS’s commitment, Rodríguez said, is ‘‘to be
mindful of all of those issues both before and after we
issue a decision.’’
Yet Grunblatt said he doesn’t expect much to come
out of the AAO this year.
The focus, he said, is on putting out regulations and
policy guidance intended to have a positive impact on
immigration. Precedent AAO decisions, on the other
hand, tend to ‘‘make a negative point,’’ where the USCIS has identified a bad practice that it wants to rectify,
Grunblatt said.

H-1B Demand Up, But Not Cap. ‘‘Of course we’re expecting more H-1s this year,’’ Grunblatt said, although
he has little hope for legislation to expand employers’
access to the guestworkers. He did say there appears to
be ‘‘unified opposition’’ to information technology staffing firms’ use of H-1B visas, but it is unlikely that a bill
will focus solely on that issue.
Such companies have a distinct advantage in the
H-1B application process because their business model
comports with the visa application cycle, Grunblatt explained. Employers petition for H-1B visas during the
first week of April, but the visas don’t become available
until October, the start of the next fiscal year.
‘‘A normal company doesn’t work like that,’’ he said.
Grunblatt said he has a ‘‘gut feeling’’ that there will
be at least a 50 percent increase in H-1B petitions in
2016 from the 233,000 submitted in 2015. He told
Bloomberg BNA that there is a ‘‘buildup’’ of foreign
workers who didn’t get the visas in the past few years
because the number of petitions filed far exceeded the
65,000 available visas, with an additional 20,000 for
workers with advanced degrees from U.S. colleges and
universities.
Stock, who agreed that demand for H-1B visas will be
at least as high as last year, said the relatively low cap
incentivizes multinational companies to ship jobs overseas if they can’t get the visas. He also said the system
‘‘ironically’’ creates an incentive for companies to rely
on contractors: Instead of competing for an H-1B visa
for a direct hire, employers can rely on a contractor that
has been successful in obtaining visas for its workforce.
Fewer I-9 Inspections. ‘‘The feeling out there’’ is that
Immigration and Customs Enforcement has been conducting fewer inspections of employers’ I-9 employment eligibility verification forms ‘‘and nobody seems
to know why that’s the case,’’ Grunblatt said. The administration appears to be focusing more on removals
rather than employers, although ‘‘there isn’t a smoking
gun memo’’ stating that’s the new policy, he said.
ICE spokeswoman Danielle Bennett Jan. 6 said different branches of the agency deal with removals and
work-site enforcement, so ‘‘one would not impact the
other.’’ However, she acknowledged that I-9 inspections
are down from prior years.
According to figures provided to Bloomberg BNA, I-9
inspections over the past seven years hit a peak in fiscal
year 2013 with 3,127. Since then, the numbers have
been declining, with 1,320 inspections in FY 2014 and
1,242 in FY 2015.
At the same time, however, ICE’s work-site enforcement is affecting businesses. For example, FY 2013 saw
120 indictments and 143 convictions, while there were
194 indictments and 176 convictions in FY 2014 and 190
1-25-16

indictments and 167 convictions in FY 2015. Judicial
forfeitures, fines and restitution orders also went from
$2.2 million in FY 2013 to $35.1 million in FY 2014,
dropping back down to $11 million in FY 2015.
The jump in FY 2014 is largely a result of a $34 million settlement in November 2013 with information
technology outsourcer Infosys Ltd., which ICE said was
the largest payment ever made in an immigration case.
‘‘ICE’s Homeland Security Investigations (HSI) continues to focus its worksite enforcement program on the
criminal prosecution of employers who knowingly hire
illegal workers,’’ Bennett said in a statement.
‘‘ICE is committed to establishing a meaningful, sustained Form I-9 inspection program to promote compliance with the law, part of a comprehensive strategy to
address and deter illegal employment,’’ she continued.
‘‘Employers need to understand that the integrity of
their employment records is just as important to the
federal government as the integrity of their tax files or
banking records.’’

Don’t Lower Guard on Enforcement. Grunblatt said the
enforcement agency to watch in 2016 is the DOJ’s Office of Special Counsel for Immigration-Related Unfair
Employment Practices.
The OSC has been bringing more and bigger discrimination cases against employers, he said, although
it’s unclear whether that is the result of a policy change
or whether the office—which is relatively new—is ‘‘just
maturing.’’
There is also ‘‘greater cooperation between the agencies,’’ which could be a factor leading to the rise in OSC
enforcement, he said.
‘‘I wouldn’t take my guard down,’’ Grunblatt warned.
A lot of investigations are sparked by a seemingly random tip, and there is ‘‘no sense of predictability,’’ he
said.
Stock also cautioned employers to be wary of statelevel enforcement of I-9 requirements, as well as the potential to lose government contracts—and even some
private ones.
Supreme Court Action. The U.S. Supreme Court’s Jan.
19 announcement that it will hear the case over the
Obama administration’s deferred action programs has
the potential to add even more to the mix of executive
actions being implemented this year.
Stock said he believes a ‘‘narrow majority’’ of the
court will uphold the programs as part of the president’s authority to prioritize the removal of some immigrants but not others. At the very least, he said, the justices likely will overturn the decision by the U.S. Court
of Appeals for the Fifth Circuit that the states have
standing to challenge the programs (Texas v. United
States, 2015 BL 372610, 5th Cir., No. 15-40238, 11/9/15).
‘‘We will be ready’’ to implement both the deferred
action for parents of Americans and lawful permanent
residents program and expanded deferred action for
childhood arrivals program if and when the Supreme
Court rules in the administration’s favor, Rodríguez told
Bloomberg BNA.
‘‘There was a lot of infrastructure in place that hasn’t
gone anywhere’’ despite a federal judge halting implementation of the programs in February 2015, he said,
stressing that the USCIS complied with the order and
stopped ‘‘any element’’ of preparation.
Although the USCIS won’t start accepting applications the day after a favorable Supreme Court decision,

COPYRIGHT 姝 2016 BY THE BUREAU OF NATIONAL AFF AIRS, INC.

DLR

ISSN 0418-2693

S-51
‘‘we will move with all deliberate speed’’ to get the programs up and running, Rodríguez said. ‘‘I am very confident’’ that they will be in place before the end of the
Obama administration, assuming the court finds for the
government, he said.

Other USCIS Initiatives. Along the same lines, Rodríguez said the USCIS has ‘‘made progress’’ on issuing
timely employment authorization documents to immigrants applying for DACA renewal. ‘‘There is no backlog right now in DACA-related EAD processing,’’ he
told Bloomberg BNA.
‘‘We’ve taken a number of affirmative steps to make
sure the process works,’’ Rodríguez said. The steps include sending notices about renewal sooner and accelerating the time when renewal applications are first reviewed so that there is more time to address any issues
that arise. The USCIS also continues to encourage
DACA recipients to file their renewal applications between 120 and 150 days prior to expiration of their current DACA periods and EADs, he added.
‘‘We still want people to both renew and enroll,’’ Rodríguez said, pointing out that about 90,000 immigrants
age into the DACA program each year.
Rodríguez also said the USCIS is continuing its transformation from a paper-based system to an electronic
one, with three ‘‘big’’ forms expected to be available on
the agency’s Electronic Immigration System this year:
the applications for naturalization, temporary protected
status and deferred action, including DACA.
Currently the USCIS has about 16 percent of its
workload on ELIS, he said. Adding those three applications will bring it up to about 30 percent.
He also said a ‘‘handful’’ of draft request-for-evidence
templates are ‘‘about to come out very soon,’’ although
he declined to go into detail as to which areas they will
cover. The drafts are part of the USCIS’s RFE Project,
which aims to produce templates that are clear and concise, consistent, relevant for the visa classification being
adjudicated and adaptable to the facts and needs of individual cases.
EB-5 Legislation Possible. ‘‘The thing that is always
lurking in the background’’ is that ‘‘none of what we’re
talking about is a substitute for immigration reform,’’
Rodríguez told Bloomberg BNA. We need to ‘‘keep our
eye on that ball long-term,’’ he said.
Rodríguez emphasized his four priorities for the USCIS: implementing the president’s executive action;
managing refugee flows to maximize humanitarian
benefits and protect national security; continuing to
modernize the agency from a technological and business standpoint; and maintaining customer service and
stakeholder engagement.
For many of the issues addressed in those priorities,
‘‘the actual, real, smart solution is legislative reform,’’
he told Bloomberg BNA.
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In the absence of a comprehensive overhaul, Grunblatt said there ‘‘probably will be some legislation’’ related to the EB-5 immigrant investor program. There
has been bipartisan, bicameral agreement on certain
changes to the regional center program—the primary
vehicle for EB-5 investment—but the changes ultimately weren’t included in omnibus spending legislation funding the government through the end of fiscal
year 2016.
The EB-5 program provides a green card to immigrants who invest $1 million—or $500,000 in a rural or
high-unemployment area, known as a ‘‘targeted employment area’’—in a new commercial enterprise that
creates at least 10 U.S. jobs. The regional center program allows immigrants to pool their investments and
count indirect job creation toward the visa requirements.
Stock told Bloomberg BNA that the likelihood of
EB-5 legislation ‘‘comes down to whether the industry
can come to a unified position on a number of key issues,’’ including whether investments should be funneled into rural areas, whether visas should be allocated among different types of projects and how to define the term ‘‘targeted employment area.’’
He said any changes probably will be ‘‘noncontroversial,’’ considering that they will be tied to another government spending measure.

Some State-Level Activity Possible. Ann Morse, program director for the National Conference of State Legislatures’ Immigrant Policy Project, told Bloomberg
BNA the ‘‘trend line’’ for state legislation in areas such
as driver’s licenses, the E-Verify electronic employment
eligibility verification system and health care ‘‘will continue’’ in 2016.
‘‘We do see a number of bills each year that include
the E-Verify piece,’’ Morse said, but she is skeptical that
states that haven’t already enacted such laws will do so
now. Rather, E-Verify ‘‘will continue to be an area of interest’’ in the 22 states that already have a law on the
books, Morse said Jan. 12.
For example, she said, in 2015 North Carolina added
private sector employers to those required to use the
system, supplementing a law that required its use in the
public sector. Missouri is poised to do the same in 2016,
she said.
The ‘‘new trends’’ in state legislation relate to ‘‘this
big fight with the federal government’’ over Syrian refugee resettlement and so-called ‘‘sanctuary cities’’—
where local law enforcement won’t turn over information to federal immigration authorities, Morse said.
However, legislation aimed at refugees likely won’t ‘‘get
much traction,’’ she said.
BY LAURA D. FRANCIS
To contact the reporter on this story: Laura D.
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Federal Employees
FEDERAL EMPLOYEES

Federal employees may get a reprieve in 2016 from congressional attacks on their pay
and benefits as lawmakers prepare for an election year, according to observers interviewed
by Bloomberg BNA. At the same time, the Obama administration may seek changes to federal operations and workforce management during the year ahead as it sets the stage for
the next president and the new Congress.

Election Year May Give Federal Workers Some Relief From Congress
ederal employees may get a reprieve in 2016 from
congressional attacks on their pay and benefits as
lawmakers prepare for an election year, according
to observers interviewed by Bloomberg BNA.
John Palguta, vice president for policy at the Partnership for Public Service, a Washington-based nonprofit,
noted that Congress has passed and President Barack
Obama has signed a budget deal that will fund the federal government through the end of fiscal year 2016.
‘‘There’s very little political gain to be had in beating
up on the federal workforce,’’ given the budget deal and
the national elections in November that will determine
the next president and the composition of the new Congress, Palguta said.
‘‘You’re still going to see people running against government. But in an election year, the general public
doesn’t care a lot about the structure of the civil service,’’ he said.

F

Housekeeping Before Next Administration? At the same
time, Palguta told Bloomberg BNA Jan. 6, the Obama
administration may be seeking to burnish its legacy by
taking action to improve federal operations and workforce management.
A December 2015 executive order from President Barack Obama that allows federal agencies to increase
compensation for senior executives, consistent with existing law, was ‘‘a very good step in that regard,’’ Palguta said. The order also encourages career federal executives to seek out rotational assignments with other
agencies as a way of improving cross-agency communications and providing executives with broader work experiences, Palguta noted.
‘‘Part of a president’s legacy is what they leave behind in terms of a management structure,’’ he said.
‘‘They want to leave behind a house in good order.’’
Federal hiring is another area where the Obama administration, through regulations or executive action,
could make improvements, Palguta said.
‘‘On hiring, one of the big issues will be not just veterans’ preference, but how we do that well,’’ he said.
‘‘Veterans’ preference is supposed to be balanced
against getting well-qualified people, diversity, and
1-25-16

other issues. Do we have the right balance in how we
give consideration to veterans?’’
Ensuring that the nation fulfills its commitment to
veterans while ‘‘honoring the other merit principles’’
will ensure ‘‘a very interesting conversation over the
next year,’’ Palguta said.
More federal agencies also are likely to begin participating this year in the government’s phased retirement
program, which allows federal workers who are near
retirement to work half time and receive half of their
earned retirement annuity, while continuing to earn
credit toward their full retirements, Palguta said.
‘‘Is it going to skyrocket? No, but I think we will have
a couple hundred employees, and that will encourage
more use,’’ he said.
As of Dec. 7, 2015, the federal Office of Personnel
Management told Bloomberg BNA, a total of seven
agencies had submitted requests to offer phased retirement to a total of 31 employees.
To put that number in perspective, the federal government has about 2.1 million non-postal employees.
The partnership’s recent ‘‘Best Places to Work in the
Federal Government’’ report for 2015 included rankings for a total of 391 executive branch agencies and
subcomponents

‘Conversation’ on Civil Service Changes. Although a
wide-ranging overhaul of the federal civil service system is extremely unlikely to occur during an election
year, especially given the divide between Obama and
congressional Republicans, the new year may see the
beginning of a ‘‘conversation’’ that could set the stage
for the next president to take action in this area, Palguta added.
‘‘You start setting the conversation for real civil service reform in 2017 and 2018,’’ he said.
‘‘The first two years of a new presidency is really the
ideal time’’ to work toward a comprehensive overhaul
of the civil service system, Palguta said. ‘‘You’re starting fresh and you’re not bogged down by other priorities.’’
Palguta said he welcomed the Obama administration’s initiative to improve employee engagement
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scores in the annual Federal Employee Viewpoint Survey.
‘‘I might be a tad biased because we do ‘Best Places
to Work,’ ’’ he said, referring to the partnership’s annual report, which uses data from the Office of Personnel Management’s FEVS report. ‘‘But I’m so pleased
with the emphasis on engagement.’’
Fifteen years ago, no one was talking about employee
engagement in the federal context, Palguta said. Then
the first FEVS report was issued in 2002, giving the government a way to track engagement, he said.
‘‘Any manager intuitively understands that someone
who is emotionally invested, who likes their coworkers, who has a good relationship with their managers’’ is a good employee, he added. ‘‘People understood
that, but we didn’t have a way to measure it.’’
As for the partnership itself, Palguta said it will focus
during the coming year on its ‘‘ready to govern’’ initiative, which seeks to help ensure that the next president
has the tools necessary to govern effectively.
In particular, Palguta said, the partnership would like
to see a number of jobs that are currently reserved for
political appointees to be converted to career positions,
while also making it easier for those appointed by the
president to navigate the Senate confirmation process.
‘‘The focus will be on the next group of appointees,’’
Palguta said. ‘‘If we can make some improvements
there, that can have a tremendous impact.’’

Not ‘Much Action’ in Election Years. Tony Reardon,
president of the National Treasury Employees Union,
agreed with Palguta’s legislative forecast for the year
ahead.
‘‘Typically, in an election year, you don’t tend to see
that much action,’’ Reardon told Bloomberg BNA Jan.
6. ‘‘I have no reason to believe that 2016 will be any different.’’
However, Reardon wasn’t as optimistic regarding
employee engagement in the federal workforce.
‘‘Federal employee morale remains incredibly low,’’
he said. ‘‘People shouldn’t be surprised—there have
been inadequate pay increases for federal workers and
inadequate funding for agencies.’’
The inadequate funding has led to staffing declines,
which in turn has led to ‘‘a big increase in workload’’
for federal employees, Reardon said.
At the same time, he said, the average 1.3 percent pay
increase provided to federal workers at the beginning of
calendar year 2016 isn’t enough to keep up with rising
costs, including projected premium increases in the
Federal Employees Health Benefits Program. The OPM
projected in September 2015 that federal employees,
annuitants and other non-postal enrollees in the FEHBP
would see their health insurance premiums increase by
a projected average of 7.4 percent in calendar year
2016.
One way the administration could improve morale
next year is by encouraging more agencies to allow
‘‘pre-decisional’’ bargaining with federal employee
unions over agency initiatives that affect employees’
work lives, Reardon said.
‘‘Federal employees have ideas for how to do work
better,’’ he said. ‘‘That would go a long way toward federal employees feeling valued.’’
Reardon said he intends to pursue this point vigorously at upcoming meetings of the National Council on
Federal Labor-Management Relations. Reardon, who
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was elected NTEU president in August, only recently
was appointed as a member of the council by Obama.

Union Bargaining Over Phased Retirement. As for
phased retirement, Reardon said the NTEU bargained
with the Nuclear Regulatory Commission over its
phased retirement program, which was launched in
May 2015. Since then, he said, the union has signed a
memorandum of understanding with the Agriculture
Department’s Food, Nutrition and Consumer Services
agency over its phased retirement program.
The union currently is bargaining with the Internal
Revenue Service, the Federal Deposit Insurance Corporation, the Environmental Protection Agency, and the
Treasury Department’s Bureau of Fiscal Service over
their phased retirement programs, Reardon added.
In addition, he said, the union is waiting for the Department of Homeland Security to finish writing its
phased retirement guidance for DHS agencies. At that
point, the union will begin negotiating with the DHS’s
Customs and Border Protection bureau over its phased
retirement program, Reardon said.
OPM’s Seven Top Priorities. An OPM representative in
a statement provided to Bloomberg BNA Jan. 12 said
the agency’s top priorities for the year ‘‘include fulfilling the goals of our existing Strategic Plan, continuing
to deliver on the core pillars of the President’s Management Agenda and providing excellent customer service
to agencies throughout the Federal Government and to
the American people.’’
The ‘‘four pillars’’ of the President’s Management
Agenda are ‘‘efficiency, effectiveness, economic
growth, and people and culture,’’ according to a memorandum to federal agency heads on the president’s fiscal year 2016 management goals from the White House
Office of Management and Budget.
The OPM’s website says its seven top priorities are:
s ‘‘honoring’’ the federal workforce;
s building ‘‘a more diverse and engaged workforce’’;
s ensuring ‘‘world class customer service’’ for federal workers and other OPM stakeholders;
s improving federal information technology ‘‘to better serve Federal employees from resume through retirement’’;
s leading efforts to strengthen the government’s
background investigations program, including in the areas of quality and timeliness;
s processing 90 percent of retirement applications
within 60 days and continuing to update the federal retirement system as part of a transition to a paperless
process; and
s implementing ‘‘the Multi-State Plan provision of
the Affordable Care Act’’ while providing health care
coverage to tribal employees and continuing to provide
‘‘high quality health insurance benefits to the Federal
workforce.’’
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MERIT SYSTEMS PROTECTION BOARD

The Merit Systems Protection Board is planning in 2016 to clear a backlog of cases that
piled up after the 2013 government sequestration. It is also going to conduct the Merit Principles Survey and reinforce its IT infrastructure. A distinct possibility exists that the threemember board may lack a quorum in 2017, which could lead to another backlog.

MSPB Conducting Merit Principles Survey as Possible Lack of Quorum Looms
he Merit Systems Protection Board in 2016 will
process its remaining backlog of cases that were
delayed because of an influx of furlough appeals
after the 2013 sequestration budget cuts, and it will also
conduct its periodic Merit Systems Principles Survey,
Board Chairman Susan Tsui Grundmann (D) told
Bloomberg BNA Jan. 11.
Notably, the agency faces a ‘‘realistic’’ chance that it
may be unable to issue decisions for some time, said
William Wiley, who was chief counsel when Benjamin
Erdreich was chair of the board. The board can’t issue
decisions unless it has at least two sitting members, and
it can only do so in that case if both concur.
At present, the board has two members, Grundmann
and Mark A. Robbins. The third seat has been vacant
for about 10 months, and Grundmann’s term ends
March 1, 2016—although she can retain her seat for another year as a ‘‘holdover.’’

T

Appointee’s Future Questionable. President Barack
Obama nominated Mark Cohen to fill the board’s third
seat in June 2015, but the Senate has not acted on the
appointment. ‘‘It’s a rare situation where a Republicancontrolled Senate approves a nominee for a lame duck
president,’’ Wiley, president of the Federal Employment
Law Training Group, told Bloomberg BNA Jan. 5.
‘‘Assuming the president’s recent nominee doesn’t
get confirmed, the new president will have to deal with
an MSPB that doesn’t issue decisions because there’ll
be two vacancies when Grundmann’s holdover ends in
2017,’’ Wiley said. ‘‘He or she will have to appoint
someone quickly, and it’ll take longer to get a confirmation if the Senate is controlled by the opposing party.’’
Wiley said it is therefore realistic that the board may
lack a quorum in 2017 from about March through June.
This possibility is significant beyond the backlog that
would accumulate, he added.
‘‘The [statutory] intent was that the President could
appoint one member every few years, but the way the
stars aligned in 2009’’ allowed Obama to appoint two simultaneously, Wiley said. ‘‘That really makes waves,
for better or worse, and in 2017 the new president will
very likely have that rare opportunity again.’’
‘Furlough’ Cases Almost Cleared. The MSPB’s workload more than quadrupled in 2013, when tens of thousands of federal workers appealed their agencies’ decisions to force them to take unpaid days off.
The resources required to adjudicate furlough cases
has delayed the processing of other cases, and the
MSPB intends to prioritize the delayed cases and clear
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them from its docket. It is currently ‘‘about 97 percent
done with the furlough cases,’’ Grundmann said. MSPB
regional offices will hire temporary workers to help
process the delayed cases, as it did to process the furlough cases.
‘‘Currently, our processing time at headquarters is
about 159 days per case,’’ Grundmann said. ‘‘That’s
down from 190 last year, and 287 the year before.’’
Grundmann added that the quality of MSPB decisions has remained consistent. The affirmance rate of
MSPB decisions in federal court ‘‘is at a four-year high
and steady for the second year in a row at 96 percent.’’

Senior Executive Issue Looms. Another issue that may
affect the agency is recent legislation to expedite removal of Senior Executive Service members at the Department of Veterans Affairs (DVA) and a lawsuit challenging the procedure as a constitutional due process
violation (Helman v. DVA, Fed. Cir., No. 15-03086, appeal filed 2/23/15).
‘‘Similar legislation has been introduced to extend
the procedure to all SESers in the federal government,’’
Grundmann said. MSPB hasn’t yet received a significant number of DVA SESer appeals, but Grundmann
noted that those cases are ‘‘very intensive’’ and require
‘‘20-hour workdays . . . during which time all other
case-processing stops.’’
Notably, the lawsuit also argues that permitting
MSPB administrative judges to make decisions that are
binding on executive branch agencies—such as the
VA—violates the Constitution’s appointments clause.
Survey Participation Encouraged. The MSPB will also
conduct its periodic Merit System Principles Survey.
The survey covers 120,000 federal workers at all
ranks. It seeks information about working conditions,
especially as they relate to prohibited personnel practices and adherence to the merit system principles.
In order to have a successful survey, the MSPB needs
valid e-mail addresses of workers and cooperation from
information technology departments so e-mail filters
don’t screen out the survey, Grundmann said. The
agency also needs administrators to encourage employee participation.
At a Dec. 16 congressional hearing, Grundmann
called for legislation to ‘‘make explicit MSPB’s authority to conduct employee surveys’’ and grant ‘‘express
statutory authority to gather records . . . concerning applicants for federal employment.’’ She noted that the
‘‘merit system principles apply to hiring, and applicants
are protected from prohibited personnel practices.’’
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The MSPB will also release several reports and reinforce its IT infrastructure. The agency suffered an outage of its IT systems in 2015.
‘‘The good news is it wasn’t a hack; the bad news is
we lost some internal data,’’ Grundmann said. The
MSPB will retrieve and recreate the information and is
working with a new contractor to improve its systems.

The agency also will release a report on whistleblowing, among other topics.

BY HASSAN KANU
To contact the reporter on this story: Hassan Kanu in
Washington at hkanu@bna.com
To contact the editor responsible for this story: Peggy
Aulino at maulino@bna.com

F E D E R A L L A B O R R E L AT I O N S A U T H O R I T Y

The Federal Labor Relations Authority in 2016 will continue efforts to improve case processing, implement a new e-filing interface and will seek to increase its provision of training and guidance by ‘‘refreshing’’ the agency website and conducting a series of training
sessions on the federal government’s Reduce the Footprint initiative.

FLRA to Implement ‘e-Filing 2.0’ and Conduct ‘Reduce the Footprint’ Trainings
he Federal Labor Relations Authority intends to
provide more training and guidance sessions on
federal labor matters in 2016, including nationwide
training on the government’s ‘‘Reduce the Footprint’’
initiative, and it will also seek to improve caseprocessing by way of a more user-friendly iteration of
its electronic case-filing interface, agency representatives told Bloomberg BNA Jan. 8.

T

A key issue the agency faces is the possibility that its
three-member Authority component may lack a
quorum—at least two sitting members—for some time
in 2018, though agency officials said the chances appear remote. The Authority can’t legally carry out its
function of adjudicating union representation, arbitration, negotiability and unfair labor practice cases for
federal workers without a quorum. The agency’s Office
of the General Counsel, which handles unfair labor
practice cases and union representation petitions,
would continue its regular case-processing in that
event.

No More Issue Memos. The FLRA is undertaking discreet strategies to improve case-processing in 2016, including foregoing its practice of writing so-called issue
memos, the agency representatives said.
Previously, an Authority member’s staff would write
a memo recommending how to decide an assigned case.
The members would cast votes agreeing or disagreeing,
and the memo would then be converted into a draft decision for a second vote.
‘‘Often, the draft decision that ultimately circulated
looked much the same as the original issues memorandum, so Members ended up voting twice on what was
usually almost the same document,’’ David Eddy, chief
counsel to the chairman, told Bloomberg BNA. By
eliminating ‘‘the initial circulation and response time’’
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that came with the issues memo, the members ‘‘allowed
for one vote on one document in most cases: a draft decision.’’
This ‘‘has shortened case-processing times, without
sacrificing the Members’ thoughtful deliberation,’’
Eddy said.
The Authority currently has 34 pending cases, three
of which are ‘‘over-age’’—or more than 180 days old
since assignment. It eliminated the backlog of overage
cases that existed in fiscal year 2015, FLRA’s counsel
for regulatory and public affairs Gina Grippando told
Bloomberg BNA.

E-Filing 2.0 Coming. The FLRA will also implement
e-Filing 2.0, a refined version of its electronic case filing interface unveiled in 2012.
The agency recognized that users were slow to adopt
the new system and, based on user feedback, developed
‘‘a new interface that is more intuitive, user-friendly,
and visually appealing,’’ Grippando said.
E-Filing 2.0 is already available for customers of the
FLRA’s Federal Service Impasses Panel component. It
will be available for its Office of the General Counsel,
the Authority and the Office of Administrative Law
Judges by February.
The agency expects to transition to a 100 percent
electronic case-management system by FY 2019.

Increased, Updated Guidance. The FLRA provided
more than 300 training sessions in FY 2015 and ‘‘plans
to increase those numbers in 2016,’’ Grippando said.
The agency will present newly prepared materials at
the Society of Federal Labor and Employee Relations
Professionals’ symposium and the annual Federal Dispute Resolution conference, along with regular statutory training sessions by its regional offices.
BNA
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The Authority also plans to update its Guide to Arbitration, Eddy said. A workgroup will update case citations and investigate ‘‘whether there are substantive
changes in the law that need to be addressed and
whether there are additional areas of law, not covered
in the existing Guide, that should be added.’’

Office Space Gets Review. Along with the General Services Administration and the Federal Mediation and
Conciliation Service, the FLRA is also undertaking a series of training seminars on the Obama administration’s
Reduce the Footprint initiative—which seeks to reduce
the federal government’s real estate holdings by reallocating agency offices and space.
‘‘We’re planning on doing four sessions in the Spring,
because of demand,’’ Peter Sutton, deputy general
counsel for the OGC, told Bloomberg BNA Jan. 11.
Trainings will be held in Boston, Chicago, Los Angeles
and Denver from March to May.
Demand for the trainings reflects ‘‘management recognizing that this is a good opportunity to engage employees in a matter that’s really central to their working
conditions—their office space,’’ Sutton said. The changing nature of government work has resulted in ‘‘a lot of
people working compressed schedules, working remotely, which changes the nature of what types of offices are suitable.’’
The agency will post a webinar from a July 2015
training on its website in the coming months.

Website Redesign in the Works. FLRA also intends to
complete a redesign of its website that began in 2015.
‘‘We hear from people who attend our trainings that
you have to know which office does what to find the information you need on our site,’’ Grippando said.
‘‘People may know they’re filing an unfair labor practice charge but they may not know which office handles
those.’’
‘‘By refocusing the website’s organization on case
types—rather than on office functions—it will provide
users with more comprehensive, integrated information,’’ Grippando said. ‘‘The new site will also provide
users with integrated access to all FLRA training information and other educational materials in one, centralized location [and] will provide a tool that will allow
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customers to register for FLRA training directly from
the website.’’
The agency will also review and update all of the
site’s content. The new website will be live by the end
of March.

Lack of Quorum ‘Not Foreseeable.’ The FLRA lacked a
quorum for ten months in 2013 and accrued a backlog
of undecided cases that significantly affected its caseprocessing through 2015.
The terms of two members, chairman Carol Waller
Pope (D) and member Patrick Pizzella (R), have expired. The two are ‘‘holding over pursuant to § 7104(c)
of the Federal Service Labor-Management Relations
Statute,’’ Eddy said. ‘‘Under that provision, they may
continue to serve until the earlier of either their successor taking office or the expiration of the next session of
Congress subsequent to the end of their fixed terms.’’
The statute also bars the Authority from having two
members from the same political party, an issue further
complicated by the approaching election, as bipartisanship in Congress may impede confirmation of a nominee. President Barack Obama has re-nominated both
Pope and Pizzella to additional terms. Pope testified at
a confirmation hearing before the Senate Committee on
Homeland Security and Government Affairs Dec. 3, but
neither member has been confirmed.
The term of Authority member Ernest DuBester (D)
runs through July 2017.
‘‘We are hopeful that the Committee will hold Member Pizzella’s confirmation hearing in the coming
weeks or months, and that the Committee will act
swiftly,’’ Grippando said. Confirmation ‘‘of both Members would allow the Authority to avoid the loss of a full
complement of Members in January 2017, which could
negatively affect case processing because there would
be no tie-breaking vote,’’ as happened in 2013.
Nonetheless, a lack of quorum ‘‘isn’t foreseeable like
it was in years past because of the way the current
members’ holdover periods overlap,’’ Grippando told
Bloomberg BNA.
BY HASSAN KANU
To contact the reporter on this story: Hassan Kanu in
Washington at hkanu@bna.com
To contact the editor responsible for this story: Peggy
Aulino at maulino@bna.com
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OFFICE OF SPECIAL COUNSEL

The U.S. Office of Special Counsel’s top priority for 2016 is ‘‘vigorous enforcement’’ of
the law against prohibited personnel practices in the federal government, especially
whistle-blower retaliation, according to an agency official. Other priorities include the referral of significant whistle-blower disclosures to employing agencies for further investigation; enforcing the law against inappropriate political activities by federal, state and local
government employees; expanding the OSC’s education and outreach activities; and working with Congress to reauthorize the OSC and modernize the law that governs the agency’s
operations.

OSC Seeks ‘Vigorous Enforcement’ of Law Against Prohibited Personnel Actions
he U.S. Office of Special Counsel’s top priority for
2016 is ‘‘vigorous enforcement’’ of the law against
prohibited personnel practices in the federal government, especially whistle-blower retaliation, OSC
spokesman Nick Schwellenbach told Bloomberg BNA
Jan. 13.
‘‘OSC will investigate claims of prohibited personnel
practices and aggressively seek corrective action to
make victims whole and disciplinary action where appropriate to deter future violations, since both are critical to effective enforcement,’’ Schwellenbach said.
In fiscal year 2015, he said, the OSC received 6,140
cases across all of its program areas, compared with
5,237 cases in FY 2014.
Of the FY 2015 cases, 1,965 were whistle-blower disclosures from across the federal government and another 4,051 were prohibited personnel practice claims,
including those alleging whistle-blower retaliation,
Schwellenbach said.
‘‘That’s about two-thirds of the total,’’ he said of the
PPP claims. Schwellenbach attributed the increase in
part to the OSC’s growing reputation in recent years as
a place where federal whistle-blowers who have been
retaliated against and other federal employees alleging
prohibited personnel actions can turn for help.
According to the OSC’s website, there are 13 kinds of
PPPs. In addition to whistle-blower retaliation, prohibited personnel practices in the federal government include discrimination, nepotism, inappropriate political
activities and violating veterans’ preference laws.
In connection with its push to enforce the laws
against PPPs, the OSC is seeking to beef up its alternative dispute resolution program, Schwellenbach said.
The agency has increased its emphasis on ADR since
Carolyn N. Lerner was confirmed by the Senate as special counsel in April 2011, and the OSC’s ADR unit had
an 81 percent settlement rate in fiscal year 2015, he
said.
‘‘That’s something we want to do more of,’’
Schwellenbach said of ADR. ‘‘It’s a way to heal relationships’’ because when an employee files a PPP claim,
‘‘usually they’re pretty upset.’’ Mediation can help federal workers and their employing agencies resolve the
issues that led to the claim, he said.

T

DAILY LABOR REPORT

ISSN 0418-2693

Another tool for getting more successful resolutions
of PPP claims is the OSC’s relatively new amicus authority, Schwellenbach said.
The OSC filed an amicus brief for the first time in
support of former air marshal Robert J. MacLean, who
was terminated by the Transportation Security Administration after leaking information to the media about
air marshal deployments. The U.S. Supreme Court ultimately determined in a Jan. 21 ruling that MacLean’s
disclosures of ‘‘sensitive security information’’ in violation of agency regulations were covered under the
Whistleblower Protection Act.
‘‘We want to continue to use the amicus authority,
both at the Merit Systems Protection Board and for
whistle-blower cases in the federal appeals courts,’’
Schwellenbach said.
Looking ahead, the OSC is awaiting permission from
the MSPB administrative judge who is hearing the case
to file an amicus brief in Benton-Flores v. Department
of Defense, 2014 MSPB 60, 7/31/14.
The case was sent back to the AJ by the board in a
July 2014 ruling, where the board held that the appellant’s ‘‘disclosures likely were made within the course
of her normal duties,’’ Schwellenbach said. The board
instructed the AJ to thus consider whether her claim
should be subject to an additional evidentiary burden,
under 5 U.S.C. § 2302(f).
‘‘OSC will argue in its brief that applying this additional burden runs contrary to Congress’s intent in
passing the Whistleblower Protection Enhancement Act
of 2012 and well-established precedent,’’ he said. ‘‘The
additional burden imposed by 5 U.S.C. § 2302(f) was
meant to be narrowly applied to a small subset of federal employees in limited circumstances, such as federal investigators and auditors whose normal job duties
include disclosing wrongdoing.’’

Handling of Whistle-Blower Disclosures. Another priority for the agency is to continue the OSC’s policy of referring whistle-blower disclosure cases to employing
agencies and overseeing the agencies’ responses to the
claims, Schwellenbach said.
‘‘OSC will continue to act as a safe and secure channel for whistleblower disclosures of government wrongBNA
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doing,’’ he said. ‘‘OSC’s staff carefully screens disclosures from federal employees and refers cases that
meet our high standard to agencies, requiring that they
investigate. OSC’s oversight of these investigations ensures that the investigative findings are complete and
corrective actions are taken.’’
Although the OSC handles whistle-blower retaliation
investigations itself, Schwellenbach said, the procedure
for whistle-blower disclosure claims is to refer claims
that meet the OSC’s ‘‘substantial likelihood’’ standard
to the employing agencies’ oversight offices and requiring that they investigate the claims. The OSC then oversees the agency’s investigation and corrective action
and provides input, he said.
‘‘It’s not unusual for us to tell agencies that either
their investigation or their corrective action isn’t reasonable’’ in whistle-blower disclosure cases, he said.

Hatch Act Enforcement in Election Year. Enforcement of
the Hatch Act, which limits the political activities of federal, state and local government employees, is another
top priority for the OSC in 2016, especially since it’s an
election year, Schwellenbach said.
‘‘OSC typically receives an influx of questions and
complaints in presidential election years and we expect
2016 to be no exception,’’ he said. ‘‘OSC has been preparing over the last several months and has increased
the number of training and outreach presentations it is
giving to federal agencies about compliance under the
law in order to help prevent violations from occurring.’’
The Hatch Act Modernization Act, signed by President Barack Obama in January 2013, has freed the OSC
to focus its resources more appropriately, Schwellenbach added. The law ended the Hatch Act’s total ban on
state or local government employees seeking office in
partisan political elections by allowing most state and
local employees to run as candidates for public office,
unless their salary ‘‘is paid completely, directly or indirectly, by loans or grants made by the United States or
a Federal agency, with federal dollars.’’
Prior to the bill’s signing, Schwellenbach said, the
OSC was forced to pursue some Hatch Act violations
that weren’t worth the trouble.
‘‘The Hatch Act Modernization Act will lead to substantially fewer state and local Hatch Act cases during
this presidential election year than we have in the past
because our jurisdiction is now more limited,’’ he said.
‘‘This frees our resources up to focus on federal Hatch
Act cases and the relatively few state and local Hatch
Act cases that remain under our jurisdiction.’’
In November, Schwellenbach noted, the OSC issued
revised Hatch Act guidance regarding federal employees’ use of social media and e-mail.
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Educating Federal Employees. The OSC also will seek
during the year ahead to educate federal employees regarding their rights to be free from prohibited personnel practices, Schwellenbach said.
‘‘OSC is expanding its outreach to the federal community about federal employee rights and their avenues
of redress if they believe prohibited personnel practices
have occurred,’’ he said.
As part of its education efforts, Schwellenbach said,
the OSC is seeking to instruct federal agencies regarding their obligations under a program mandated by 5
U.S.C. § 2302(c) that provides certification to agencies
that complete five required steps. One of the steps to
achieve certification is ensuring that information on
employees’ rights is posted in agency facilities,
Schwellenbach said.
Currently, he said, 48 agencies and agency components are certified under the OSC program and 18
agencies and agency components are registered to become certified.
Reauthorization of Agency. In addition, the OSC is
seeking the passage of reauthorization legislation in
Congress, Schwellenbach said. The agency hasn’t been
reauthorized since 2007, he said.
Reauthorization of the OSC ‘‘would help modernize
the authorities that we work under,’’ Schwellenbach
said.
OSC chief Lerner told the House Oversight and Government Reform Committee Dec. 16, 2015, that the
agency as part of its push for a new reauthorization
statute is asking Congress for additional authority ‘‘to
seek information, including certain privileged information, from government agencies.’’
‘‘This will assist OSC in its independent investigations of whistleblower retaliation and other PPPs and in
our reviews of whistleblower disclosure cases. Statutory access to agency records would be much like the
authorities Congress has provided to Inspectors General and the Government Accountability Office,’’ Lerner
told the panel, according to her written testimony.
Schwellenbach told Bloomberg BNA that Congress
appropriated funding equal to the OSC’s full budget request in FY 2016 of $24.1 million, an increase of 5.1 percent from FY 2015’s level of $22.9 million.
‘‘We are thankful that Congress recognized the need
to increase OSC’s budget given the very large increase
in our workload in recent years,’’ he said.
BY LOUIS C. LABRECQUE
To contact the reporter on this story: Louis C.
LaBrecque in Washington at llabrecque@bna.com
To contact the editor responsible for this story: Peggy
Aulino at maulino@bna.com

COPYRIGHT 姝 2016 BY THE BUREAU OF NATIONAL AFF AIRS, INC.

DLR

ISSN 0418-2693

////////////////////////////////////////////////////////////////////////////////////////////////////////////////////////////////////////

Monday, January 25, 2016

ISSUE NO. 15

DAILY LABOR REPORT

2016 LABOR OUTLOOK

LABOR DEPARTMENT/EEOC/NLRB/NMB/SUPREME COURT/
CONGRESS/IMMIGRATION/BARGAINING/FEDERAL EMPLOYEES

DLR cover.indd 1

1/14/16 12:29 PM

