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President Signs TSCA Reform Bill Into Law;
Let EPA Make Decisions, EDF’s Denison Says
ublic health and the economy will be protected
through legislation to revamp the Toxic Substances Control Act, President Barack Obama said
June 22 as he signed the Frank R. Lautenberg Chemical
Safety Act for the 21st Century into law.
‘‘For the first time in our history we’ll be able to regulate chemicals effectively,’’ Obama said.
The Lautenberg Act amends the toxic substances law
currently on the books, which President Gerald Ford
(R) signed into law in 1976.
‘‘Even with the best of intentions, the law didn’t quite
work the way it should have in practice,’’ Obama said.
‘‘The law placed demands on the EPA that were so
tough, so onerous that it became virtually impossible to
actually see if those chemicals were harming anybody,’’
he said. ‘‘The system was so complex, it was so burdensome that our country hasn’t even been able to uphold
a ban on asbestos—a known carcinogen that kills as
many as 10,000 Americans every year. I think a lot of
Americans would be shocked by all that.’’
The Toxic Substances Control Act, as revised by the
Lautenberg Act, will change that situation so ‘‘we can
regulate toxic chemicals in a way that’s both good for
our families and ultimately good for business and our
economy,’’ the president said. The signing follows years
of challenging congressional negotiations leading up to
the bill’s passage (See related story).
Attendees at the signing included Environmental Protection Agency Administrator Gina McCarthy, Jim
Jones, assistant administrator for the Office of Chemical Safety and Pollution Prevention, and Wendy
Cleland-Hamnett, director for the EPA’s Office of Pollution Prevention and Toxics.

P

EPA Ready to Work. ‘‘At EPA, we’re excited to get to
work putting it into action,’’ McCarthy said in a blog the
agency posted.
Beth Bosley, a chemist who owns a small chemical
manufacturing company called Boron Specialties, attended the signing and told Bloomberg BNA the revised
TSCA will be good for small businesses.
‘‘It gives EPA the strength and mandate it needs to go
after existing chemicals,’’ while letting chemical manufacturers continue to innovate, Bosley said.
ACC Recalls Challenge. In 2009, the American Chemistry Council, the EPA, states and environmental organizations each issued separate principles for TSCA reform. At the time, Cal Dooley, president and CEO of the
trade association the American Chemistry Council, said
the principles were all consistent ‘‘at the 10,000-foot’’
level, but reaching agreement on the details would be a
challenge.
Asked how difficult it was to ‘‘land the plane’’ and get
from the 10,000-foot level to the nitty gritty details that
make up the law, Dooley told Bloomberg BNA that it
was relatively easy to reach 500 feet.
But the negotiations that led up to the final passage
of the bill were tough and took a lot of commitment
from all sides, he said.
The work was justified, Dooley said in a statement.
Under the new law, he said, ‘‘Chemical evaluation and

regulation will meet new 21st century standards, which
will improve the lives of American families, support
American manufacturing and bolster U.S. economic
growth.’’

Denison: ‘Let EPA Make Decisions.’ Richard Denison,
lead senior scientist for the Environmental Defense
Fund, said, ‘‘I hope all parties will give this new law every chance to work,’’ Denison said.
It’s a ‘‘tall order’’ to think that companies or other interested parties with parochial interests in particular
outcomes of EPA decisions would not fight in court
agency decisions with which they disagree, he said.
Yet, Denison said he is cautiously optimistic that industry trade associations will keep a stronger federal
EPA in mind so chemicals and the products they’re in
are regulated consistently and by a central authority.
All sides will get a chance to weigh in as the EPA
implements the new law, but ‘‘let EPA make decisions,’’
Denison said.
California’s Attorney General Kamala D. Harris
praised in a statement ‘‘Congress’ bipartisan effort to
update and reform the long-standing Toxic Substances
Control Act,’’ and thanked Sen. Barbara Boxer (DCalif.) for her advocacy to protect the state’s public
health and environment.
The final law scaled back many provisions preempting state control over chemicals, Harris said.
The Environmental Council of States disseminated a
summary of key aspects of the law that was largely consistent with the points Harris made.
Wary of Promised Improvements. Yet as lawyers, consultants, former EPA officials and others spend more
time reading the new law, Bloomberg BNA is hearing
many questions arise about EPA’s capacity to implement its new requirements (See related story).
Some groups are not convinced the reforms will be as
successful as the law’s backers hope.
In a statement, Safer States, a network of environmental health coalitions around the country, said: ‘‘It
would be great if, with the swipe of a pen, our president
could reverse decades of flawed chemical management
and put national health protections in place.
‘‘But it will take time and resources to set the newly
reformed law in motion and to ensure that gaps, flaws
and weaknesses are addressed. The bottom line here:
Our nation will continue to depend upon state-grown
experts who have been effectively driving chemical
stewardship for decades,’’ Safer States said.
The Environmental Working Group issued a statement from Scott Faber, vice president for government
affairs: ‘‘While this legislation falls short of what’s
needed, we’re hopeful that President Obama will give
the EPA the direction and resources needed to quickly
review, regulate and, if needed, ban the most dangerous
chemicals in commerce. Unless EPA acts to quickly remove chemicals linked to cancer from everyday products, the burden will continue to fall on states and consumers.’’
BY PAT RIZZUTO
To contact the reporter on this story: Pat Rizzuto in
Washington at prizzuto@bna.com
To contact the editor responsible for this story: Larry
Pearl at lpearl@bna.com
Video of the signing ceremony is available at http://
src.bna.com/gaT.
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Unlikely Alliances, Unending Tenacity Drove
Chemical Safety Reform Over the Finish Line
opes for reforming U.S. chemical law got a much
needed boost in January 2015 when three key
senators huddled just off the Senate floor in hopes
of rescuing a legislative push that had been damaged
just months earlier with the release of confidential negotiating documents.
Sens. Tom Udall (D-N.M.) and David Vitter (R-La.),
leading the charge to overhaul the Toxic Substances
Control Act, sought out the new head of the Senate Environment and Public Works Committee, Sen. James Inhofe (R-Okla.), in hopes of securing his personal buy-in
for moving a bill with significant bipartisan support
through the Senate.
‘‘Can you imagine having a major environmental bill
[passed] under your leadership at the committee?’’
Udall asked Inhofe, explaining where the bill currently
stood.
‘‘We’re going to get on top of this,’’ the Oklahoma Republican replied, promising to throw his weight behind
the effort.
‘‘He was a man of his word from then on,’’ Udall told
Bloomberg BNA.
That conversation spurred a committee markup in
April 2015, a pivotal moment when the Senate bill
gained its 60th pledged supporter in October and pas-
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sage of a revised version in December. But that’s when
the unexpectedly difficult task of merging the House
and Senate bills began.

Five-Year Plus Process. What ultimately emerged from
the more than five-year chemical safety reform push
was the Frank R. Lautenberg Chemical Safety for the
21st Century Act, which President Barack Obama
signed into law June 22.
Lawmakers, aides and other key players described in
interviews with Bloomberg BNA a process fraught with
pitfalls, broken promises, compromise and ultimately
overwhelming congressional support for passage.
But there is no agreement among the principal players about whether the path to TSCA reform should
serve as a blueprint for future energy and environmental legislative efforts or whether ‘‘a perfect storm’’ came
together to allow for the first update to the nation’s primary chemicals law in 40 years.
‘‘A lot of this was us trying to move them further right
than they want to go and them trying to move us further
left than we want to go, and can you find that happy
medium?’’ Rep. John Shimkus (R-Ill.), who oversaw
House efforts, told reporters. ‘‘We were fortunate to do
that here. That’s not always going to be the case.’’
Began in 2011. Earnest efforts at chemical safety reform began in 2011 when Vitter and Lautenberg, then
New Jersey’s senior senator, began discussions in
hopes of crafting a ‘‘good, solid, bipartisan bill that we
could both support,’’ according to the Louisiana Republican.

TSCA REFORM: LAWMAKERS RECALL WHAT IT TOOK

SPOKESWOMAN FOR
SEN. BARBARA BOXER
(D-CALIF.)

REP. JOHN SHIMKUS
(R-ILL.)

“It was a capstone
to her career to stop
the original terrible bill
that was introduced
in the 113th Congress
and to get the TSCA
reform legislation to
a place where it is
better than current law.”

“I would encourage
members to realize
Rome wasn't built
in a day. You got to
take time. You got to
be persistent.
Relationships are
important. They matter.”

SEN. TOM UDALL
(D-N.M.)

SEN. DAVID VITTER
(R-LA.)

“Over here, you
legislate on a big piece
of legislation like this,
and you're really including
everybody because
senators want to be
included, and they have
ideas. The House is much
more targeted at the
committee level.”

“There were plenty of
times, literally too many
to remember...where
we didn't walk away
but just sort of turned
away and let a couple
of weeks pass.”
A BNA Graphic/refo22g1
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Those talks bore fruit in May 2013 with the introduction of the Chemical Safety Improvement Act of 2013.
Supporters were encouraged that the legislation had
the pledged support of eight Democrats and eight Republicans spanning the political spectrum. However
supporters struggled to advance the bill further because
then-chairwoman of the Environment and Public Works
Committee, Sen. Barbara Boxer (D-Calif.), vocally opposed the bill.

‘‘I started looking immediately for other Democrats
[after Sen. Lautenberg passed away]—literally
had conversations about that going to his
funeral.’’

Merkley (Ore.) and Cory Booker (N.J.)—and allowed
for a 15-5 panel vote in favor of the legislation.
‘‘That showed that we were going to be able to gain
the bipartisanship to continue to move,’’ Udall said.
Supporters worked with senators on an individual basis to garner their support. By October, Sen. Richard
Durbin (D-Ill.), the No. 2 Democrat in the Senate, and
Sen. Ed Markey (D-Mass.), who earlier sponsored an alternative measure with Boxer, became the 59th and
60th public co-sponsors of the bill.
‘‘It’s huge when you get somebody that high up in
leadership and somebody with those kinds of environmental credentials on board,’’ one aide closely involved
in negotiations told Bloomberg BNA. ‘‘I think that probably increased the inevitability of it a bit’’ and brought
Boxer to the negotiating table in earnest.
Aides believed the bill actually had significantly more
support than that, thinking it would get at least 80 to 85
votes if a floor vote occurred.

—SEN. DAVID VITTER (R-LA.)
‘‘This is not the bill she would have written, but it

Boxer was ‘‘shocked’’ upon the legislation’s introduction and knew nothing of its development, a spokeswoman told Bloomberg BNA. She sought major
changes to the bill and refused to vote on it in her committee without them.
Just two weeks after the bill’s introduction, Lautenberg, who aides said remained hands-on and highly involved until the very end, passed away. Vitter, anxious
to keep up momentum for the bill, quickly sought another Democratic partner to complete the New Jersey
Democrat’s efforts.
‘‘I started looking immediately for other Democrats—
literally had conversations about that going to his funeral in New York,’’ Vitter, who is retiring after this
Congress, told Bloomberg BNA.
That’s when Udall stepped up. The senators knew
each other through their committee work but had not
worked together previously. So, they went to dinner at
the Monocle, a well-known restaurant by the Capitol, to
get to know each other and discuss priorities for the
bill.
That dinner kicked off more than a year of negotiations with various senators, both at the staff and lawmaker level. Talks collapsed in September 2014 and
Boxer released confidential documents to the media,
though her spokeswoman said she only did so after Vitter promised to do so on his own.
Vitter was incensed after the release, describing it at
the time as a ‘‘press stunt/temper tantrum,’’ and saw it
as evidence that Boxer was not negotiating in good
faith. Observers said he was ready to abandon the push.
‘‘There were plenty of times, literally too many to remember . . . where we didn’t walk away but just sort of
turned away and let a couple of weeks pass,’’ he said.

Boxer Negotiated Until End. A spokeswoman for Boxer
said the senator worked throughout the process to ensure the final bill is better than current law.
‘‘This is not the bill she would have written, but it is
the best that could be achieved at this time,’’ the
spokeswoman told Bloomberg BNA in written responses. ‘‘Many people—especially some of the bill’s
cosponsors—tried to end negotiations prematurely, but
thanks to the efforts of Sen. Boxer and hundreds of
public health organizations, the bill changed continually from start to finish.
‘‘She has always said that any toxic chemicals reform
bill must be better than current law, and the many critical fixes made to the bill during the long and winding
legislative road make it better than current law,’’ the
spokeswoman added.
Progress in the negotiations prompted Boxer to back
off an earlier pledge to offer ‘‘hundreds’’ of amendments to the Senate bill if it hit the floor and agree to
consider the measure in mere hours once on the floor.
That agreement was especially important, because
Senate Republican leadership—though supportive of
the underlying measure—was unwilling to burn days of
precious floor time on its consideration, according to
aides.
Supporters could finally see a clear path to Senate
passage when a new obstacle ‘‘popped up out of nowhere’’ and threatened to derail the entire thing.

Road to Mark Up. Supporters returned in January
2015 reinvigorated from Republicans regaining control
of the Senate and from the commitment of Inhofe, now
chairman of the key environment panel, to mark up the
chemicals legislation.
Both Udall and Vitter saw the committee vote as key
to show the rest of the Senate that the bill stood a good
chance of passage. Changes to the measure ahead of
the April markup gained the support of three liberal
Democratic senators—Sheldon Whitehouse (R.I.), Jeff

House Takes Narrower Approach. Across the Capitol,
House Republicans and Democrats were figuring out
their own approach to revamping TSCA, which had
gone essentially unchanged since the days of the Ford
administration when gasoline cost 57 cents a gallon on
average.
Early on, Energy and Commerce Committee Chairman Fred Upton (R-Mich.) had Shimkus, chairman of
the relevant subcommittee, take a lead role in getting
something done on chemical reform.

is the best that could be achieved at this time.’’
—SPOKESWOMAN FOR SEN. BARBARA BOXER (D-CALIF.)
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Chances on reaching consensus were viewed as
somewhat improved in the 114th Congress with Rep.
Frank Pallone (D-N.J.), who took over from former Rep.
Henry Waxman (D-Calif.) as top Democrat on the
panel, and Rep. Paul Tonko (D-N.Y.) leading the Democratic efforts.
‘‘Are you going to try to message something or are
you trying to get something signed into law?’’ Pallone
asked Shimkus and Upton at an early meeting, according to several aides. The Republicans answered that
they wanted a bipartisan bill and staff began to discuss
the scope of the legislation.
Republican and Democratic staff quickly decided
they would pursue legislation narrower in scope that
nevertheless contained important reform elements.
Aides from both parties said there was a deliberate decision to avoid many of the more controversial aspects
of reform where both parties were further apart.

that they would block advancing the legislation over the
expiration of an environmental conservation program.
Several Senate aides said the move never made sense
to them because Burr and Ayotte were not able to leverage the hold into a vote on that program, the Land and
Water Conservation Fund, though a reauthorization
was ultimately included in an end-of-year government
spending deal.
‘‘From my perspective, I understood the idea of trying to get leverage for a priority but it was kind of taking a hostage nobody cared about,’’ one Republican
aide said. ‘‘We just felt like, ‘All you’re doing is slowing
us down.’ ’’
After more than two months, Burr and Ayotte lifted
their hold on the TSCA bill but a new obstacle emerged
over how precisely the Senate would consider the measure.
Upon resolving that impasse, the Senate passed the
bill in December 2015 and turned to merging the dueling measures into one finished product.

‘‘I’ve never had an experience where members got

‘Weird Alliances’ Follow. Both Senate and House aides
and members said it ended up being much harder to
reconcile the two versions of the bills than they originally anticipated.
Staff from both chambers began meeting in earnest
about how they might merge the two bills after Thanksgiving 2015, but spent the first couple of months examining the other chamber’s approach to TSCA reform
line-by-line.
A couple of principles guided the bicameral negotiations process: House Republicans and Democrats
vowed to stay united to be in a stronger negotiating position and there was a strong desire for a bipartisan vote
in both chambers.

so involved in the weeds.’’
—HOUSE REPUBLICAN AIDE CLOSELY INVOLVED IN
NEGOTIATIONS

‘‘We put together a much narrower package but it included really essential reforms,’’ a House Energy and
Commerce Democratic aide told Bloomberg BNA. ‘‘We
had created a really good product that skirted a lot of
issues that were really sensitive to a lot of groups.’’

Unease Before Vote. Then, ahead of a vote in June
2015 on the House bill, known as the TSCA Modernization Act (H.R. 2576), came another curve ball.
Republican leadership wanted to know if a vote on
the measure could be held under suspension of the
rules, a procedural tactic that speeds consideration of
legislation but requires two-thirds of members to approve a bill.
Aides were initially nervous about such an approach.
Just weeks earlier, several dozen Tea Party Republicans
voted against a noncontroversial bill requiring the Environmental Protection Agency to draw up a sciencebased plan to tackle algae toxins in drinking water supplies, and the aides feared how the same group would
approach a bill granting the agency more regulatory authority.
But several conservative lawmakers on the committee, including House Majority Whip Steve Scalise (RLa.) and Chairman of the House Republican Study
Committee Bill Flores (R-Texas), personally worked to
get those members on board before the vote, several
aides said.
‘‘I’ve never had an experience where members got so
involved in the weeds,’’ one Republican aide recalled.
‘‘They began to learn the issue. They began to ask questions.’’
Ultimately, the House passed its narrower version of
the chemicals overhaul by a 398-1 margin and attention
turned back to the Senate.
‘Low Point’ in Senate. In the upper chamber, two Republican members—Sens. Richard Burr (N.C.) and
Kelly Ayotte (N.H.)—announced in early October 2015

‘‘How can the House, which doesn’t need a single
Democrat, justify moving it to the left?’’
—SENATE REPUBLICAN AIDE
What emerged was a series of ‘‘weird alliances and
fights,’’ according to one Senate aide closely involved in
the negotiations.
‘‘[House Democrats] got a lot of deference from the
House Republicans because they wanted to stick together,’’ the aide said. ‘‘You have Pallone’s office pushing House Republicans to support things that Senate
Republicans didn’t support. How can the House, which
doesn’t need a single Democrat, justify moving it to the
left?’’

Frantic Final Push. House lawmakers hung together
until the very end. A Democratic aide on the House Energy and Commerce Committee told Bloomberg BNA:
‘‘We were not comfortable with a lot of the trades made
in the Senate bill.’’
During the final week, it became clear certain sections of the Senate bill, especially those concerning federal preemption of state regulatory authority that had
Boxer’s sign off, would not be changed without effectively killing the bill.
A number of options, like simply taking up the original Senate-passed bill, were discussed but ultimately
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not seriously pursued, according to one Republican
aide.
House Republicans then signaled they could move
the bill without the support of some House Democrats.
‘‘Pallone’s folks pushed too far and put the House Republicans in a position where they had to separate or
blow up the bill,’’ one aide closely involved in the negotiations said.
Another aide said they estimated approximately 100
Democrats would support the emerging bill, even without the support of some senior House Democrats.
The Obama administration had signaled it would sign
the legislation and, at that point in the process, House
Minority Leader Nancy Pelosi (D-Calif.) and House Minority Whip Steny Hoyer (D-Md.), got involved to ensure the deal got done.
‘‘What helped was getting the Pelosi and Hoyer
people in there,’’ a Senate Republican aide said. ‘‘They
saw the writing on the wall.’’

Last-Minute Concessions. Negotiations continued
throughout the weekend and into the early morning
hours preceding an anticipated House vote. Eventually,
changes were incorporated into the legislation that secured Pallone’s, but not Tonko’s, support.
Among those tweaks were clarifications to the scope
of state preemption and new language allowing 10
chemicals on EPA’s existing work plan to be exempted
from the so-called ‘‘preemption pause,’’—the compromise on the federal-state preemption issue.
Boxer’s staff also said they got provisions in the final
bill requiring the EPA to give priority to known carcinogens like asbestos, mandating that the agency consider
whether a chemical is stored near drinking water, and
blocking any state actions implemented or enacted by
April 22, 2016, from federal preemption.
A weekend conference call yielded further technical
changes to the legislation, but aides nervously watched
the clock. The House Rules Committee, a necessary
step before floor consideration, had already extended
its deadline for the bill to be submitted until noon on
May 23 and warned ‘‘there’s no such thing as TSCA if
you’re one minute late,’’ according to an aide.
An aide sprinted from the Rayburn House Office
Building to the Capitol, where the Rules Committee requires paper submissions, to submit the final version
just before the deadline.
One day later, on May 24, the House voted overwhelmingly in favor of the legislation 403-12, garnering
two more votes than did the last significant environmental statute rewrite—the 1990 Clean Air Act amendments.
Several weeks later, after overcoming an unexpected
hold from Sen. Rand Paul (R-Ky.), the Senate con-

curred by voice vote with the House-passed legislation
and sent the measure on to the president.

Lessons Learned. In the weeks following final passage, major players were still not in agreement about
what could be learned from the five-year legislative process on TSCA reform.

‘‘When people see what’s happened, they’ll
say—like others have—that this is pretty close to
a miracle in this environment.’’
—SEN. TOM UDALL (D-N.M.)
‘‘I’m just an impatient person in general and Congress is a slow place in general,’’ Vitter said. ‘‘I always
saw a path forward. It was just taking too long. That
was very frustrating.’’
The spokeswoman for Boxer said the senator believed the process for TSCA reform was ‘‘not a model
for passing legislation’’ and required ‘‘extraordinary efforts’’ to avoid weakening environmental protections.
‘‘Members need to be willing to stop a bad bill—even
if it has a beautiful name,’’ the spokeswoman said. ‘‘It’s
not easy, but it is necessary if the goal is to protect public health. Sen. Boxer has often worked with stakeholders to pass major legislation, but in this case, industry
had an oversized role. That should not be a model.’’
While House Republican members and aides expressed happiness with the finished product, there are
signs the last-minute break from some Democrats could
have longer-term consequences.
‘‘It’s not the first time that Energy and Commerce Republicans have backed out of a deal, but it was significant that they did,’’ a Democratic committee aide said.
‘‘And it’s going to have long-lasting repercussions, particularly if Mr. Shimkus finds himself in an elevated position next Congress.’’
Even Udall, while saying the process ‘‘can easily be a
model for how we should work together’’ and earning
bicameral praise for his persistence and patience, acknowledged it was nothing short of remarkable that the
chemical safety revamp ultimately came together.
‘‘When people see what’s happened, they’ll say—like
others have—that this is pretty close to a miracle in this
environment,’’ he said.

BY ANTHONY ADRAGNA
To contact the reporter on this story: Anthony
Adragna in Washington at aadragna@bna.com
To contact the editor responsible for this story: Larry
Pearl at lpearl@bna.com
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Timeline for the Toxic Substances Control Act:
A Law Ripens for Reform

1976

TSCA goes into effect. The law distinguishes between “new” or unlisted chemicals, which would be evaluated
before uses are approved, and “existing” chemicals, which are “grandfathered” in and don’t require risk
reviews. Lead, radon and polychlorinated biphenyls are addressed. Since enactment, the EPA has only required
approximately 200 of the 84,000 chemicals thought to be in commerce to be tested.
California passes Proposition 65 by a wide margin requiring the state to label chemicals at point of sale that cause
cancer or reproductive harms. Although other states have chemical programs, the California program is one of the
strictest and most stigmatizing and shows the patchwork of state regulatory structures that industry says makes
doing business in the U.S. inefﬁcient.

1986

Corrosion Proof Fittings v. EPA strikes down EPA’s attempt to ban asbestos under TSCA. This ruling by the U.S.
Court of Appeals for the Fifth Circuit signals to many that regulating highly toxic compounds was a signiﬁcant
challenge for EPA’s program under TSCA.
A Government Accountability Ofﬁce Report, “Toxics Substances Control Act: EPA’s Limited Progress in Regulating
Toxic Chemicals,” is followed by two other GAO reports on legislative changes that would make it more effective.

1991
1994
1997

The Environmental Defense Fund releases its “Toxic Ignorance” report, ﬁnding that no toxicity testing
data exist for 75 percent of the top volume chemicals. An EPA report follows that ﬁnds we know even
less. In response, the voluntary High Production Volume Challenge program is launched in 1998 to
generate data on 2,200 chemicals.
EPAA’s TSCA prrogram and its Integrated Risk Information System program, a compendium of chemical
toxxicity valuees, are categorized as “High Risk” programs by GAO and remain on that list through 2015.
Chemical inndustry issues “10 Principles for Modernizing TSCA.” Canada and Europe pass major chemical
reeforms.
EPA Administrator Lisa Jackson issues memo prioritizing TSCA reform on her ﬁrst day in ofﬁce and
speaks to the Commonwealth Club about unacceptable chemical risks.
EDF issues “Elements of TSCA Reform” paper in Environmental Law Journal.

2009
2010
2013
2016

In a report, the Ofﬁce of the Inspector General says TSCA implementation has been “inconsistent
and presents a minimal presence.”
A number of partisan TSCA bills have been introduced. But 11 days before his death, Sen. Frank
Lautenberg (D-N.J.) and David Vitter (R-La.) introduce the ﬁrst bipartisan Chemical Safety
Improvement Act, which forms the framework for this week’s bills. Sen. Tom Udall (D-N.M.) steps
forward to assume the negotiating mantle from Lautenberg in the Senate. Reps. Pallone (D-N.J.)
and John Shimkus (R-Ill.) are key to House talks.
The Washington State Legislature amends the Children’s Safe Products Act to ban the use of ﬁve
ﬂame retardant chemicals that have been found in children’s products and in residential furniture.
The state will be exploring six other ﬂame retardants and may ask makers to disclose if their
products contain them before considering further bans. Such programs illustrate the regulatory
and product formulation patchwork by multiple states that fuels industry concerns.
A BNA Graphic/toxs25g1
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The Toxic Substances Control Act vs. the Lautenberg Chemical Safety Bill:
A side-by-side comparison of major provisions
FRANK R. LAUTENBERG CHEMICAL SAFETY FOR THE 21ST CENTURY ACT AMENDS TSCA’s CORE PROVISIONS
H.R. 2576
TOPIC
TSCA
Past and future actions taken under state laws in
effect on Aug. 31, 2003, would be protected.
That means it would preserve California’s
Proposition 65 and Massachusetts’s Toxics Use
Reduction Act.
State laws or regulations in effect before April
22, 2016, that address a specific chemical also
would be grandfathered, meaning they would
remain in force.
States would be barred from establishing or
continuing to enforce laws, administrative
actions, or in some cases, criminal penalties, that
would:

EPA rules for new or existing chemicals
generally preempt state regulations.

Preemption of State Laws,
Regulations

Preemption has rarely, if ever, been applied with
respect to EPA’s rules of existing chemicals
because the federal agency has issued so few.
At its discretion, the EPA may grant states
waivers to issue restrictions that would be more
stringent than federal standards—provided the
state regulation did not unduly burden interstate
commerce.

1) require parties to generate chemical
information that the EPA already requires
through the testing, new chemicals or
existing chemicals provisions of TSCA, or
this bill if it becomes law;
2) prohibit or restrict a chemical after the EPA
has regulated it under the existing chemicals
(Section 6) portion of TSCA; or
3) require a company to notify the state about
a new use of a chemical that the EPA
regulates under the new chemicals (Section
5) portion of TSCA or this bill if it becomes
law.
States could regulate a chemical during the time
between when the agency designates a chemical
as a high priority subject to risk assessment and
the time (estimated at 18 months) when the EPA
defines the scope of its risk evaluation of that
chemical.
States generally could not regulate the uses,
exposures or other chemical factors that EPA
defined in the scope of its risk evaluation for the
next 30 months (36 with a brief extension) or
until the risk evaluation is completed—whichever
is sooner, a period known as the ‘‘preemption
pause.’’
If the EPA determined a chemical did not present
an unreasonable risk, the state would generally
be preempted from taking actions on the
chemical that were within the scope of the EPA’s
determination.
If the EPA decided to regulate an unreasonable
risk, a state could take certain actions to address
the chemical’s risks until the federal regulation
became final.
However, during the preemption pause, states
with a compelling reason to regulate a chemical
could submit a waiver request to the EPA asking
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FRANK R. LAUTENBERG CHEMICAL SAFETY FOR THE 21ST CENTURY ACT AMENDS TSCA’s CORE PROVISIONS
H.R. 2576
TOPIC
TSCA
it to allow the state to regulate the chemical.
Risk assessments requested and paid for by
companies would not trigger the preemption
pause.
If the EPA regulated a chemical after completing
its risk assessment, that regulation would
preempt state regulations unless:

RiskAssessments

Regulatory
Standard

Vulnerable
Populations

1) the state regulation would be identical to
EPA’s;
2) the state laws or regulation were due to
federal laws other than TSCA; or
3) the state regulation would be adopted under
the state’s air, water or waste statutes.
Existing Chemicals: The EPA would be required
to assess the risks—including the likely
No mandate to assess the safety of chemicals in frequency, duration, and intensity of
commerce, but the EPA may conduct assessments exposures—of chemicals in commerce based on
their conditions of use. The agency would start
if the chemical meets specified criteria.
with chemicals that cause cancer, persist in the
environment or meet other criteria. The chemical
New chemicals allowed into commerce—based
on chemical identity, structure and other minimal risk evaluations proceed at a pace specified in
the legislation and commensurate with the EPA’s
information—unless the agency finds the
chemical may present an unreasonable risk. If the resources and capacity.
EPA does nothing, the new chemical may enter
New Chemicals: EPA would have to reach one of
commerce after 90 days.
three types of risk conclusions about a new
chemical before it could be made commercially.
TSCA’s standard that a chemical should not
present ‘‘an unreasonable risk of injury to health
or the environment’’ would be maintained but the
‘‘Presents or will present an unreasonable risk of
agency’s decision about whether the chemical
injury to health or the environment.’’
poses a risk would be separate from any decision
about how to manage that risk.
The law blends risk assessment and risk
management by requiring the EPA to balance the
A health- and risk-based standard would be
costs and benefits of taking action as it decides
established, meaning the EPA’s scientific
whether a chemical poses an unreasonable risk.
evaluation of the risk posed by a chemical would
be based on its hazards and exposures without
considering cost or other non-risk factors.
EPA’s risk assessments and regulations would be
required to take into account harms a chemical
Law is silent.
could cause to potentially exposed or susceptible
subpopulations.
Companies must claim chemical identity,
formulas and other specified information to be
CBI, to protect it from being publicly disclosed.
No substantiation required of CBI claims at the
time they are asserted, although the EPA has
required this through regulation in some cases.

Confidential Business
Information (CBI)

Health and safety studies of a chemical are not
subject to protection from disclosure.
No time limit for CBI claims.

Certain types of CBI claims, particularly
chemical identity information for chemicals in
commerce, would have to be substantiated.
EPA would be required to review, and approve or
deny, all CBI claims for the specific identities of
chemicals maintained on an active
chemicals-in-commerce inventory established
under Section 8.
CBI claims would sunset after 10 years, but
could be re-substantiated.
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As in current TSCA, health and safety
information could not be claimed as confidential.
No access to CBI can be afforded state or local
governments or health or environmental
professionals unless the company that made the
CBI claim authorizes that disclosure.

Manufacturers generally required to notify the
EPA at least 90 days before they make or import
a chemical that is not on the inventory of
existing chemicals.
The EPA can request more information about a
new chemical or prevent a new chemical from
entering commerce only if the agency finds the
chemical may present an unreasonable risk.
New Chemicals

Where it makes such a finding, typically, the
agency negotiates restrictions or data
requirements with the manufacturer.
Manufacturing conditions and uses of a new
chemical can be regulated through rules and
consent orders.
If, after 90 days, the EPA takes no action on a
new chemical, it may enter commerce for
unlimited production and any use.

The EPA is required to maintain an inventory.
Inventory of
Chemicals in
Commerce

Nomenclature

EPA’s inventory reflects all chemicals that are or
have been in U.S. commerce since the inventory
was established in 1978.

Properly claimed and substantiated CBI claims
could be redacted in items that otherwise would
not qualify for CBI protection.
States and health professionals would be allowed
access to CBI information to ease their ability to
address emergency spills, patients needing
treatment and other situations.
Manufacturers of a new chemical along with
manufacturers and processors of a new use
would—with a few exceptions already provided
under TSCA—will be required to notify the
agency at least 90 days before they make a new
chemical.
Within 90 days of receiving the notice (and a
possible extension of no more than 90 additional
days), the EPA would be required to make a
decision about whether or not the new chemical
or new use could reasonably be made. The EPA
could reach any of three decisions:
1) the new chemical presented an unreasonable
risk, in which case the EPA would have to
regulate it;
2) the new chemical may pose an unreasonable
risk, or there is insufficient information to
know, or the chemical is made in substantial
quantities: in any of these cases the agency
could allow it to enter commerce under
specified conditions;
3) The new chemical is not likely to pose a
risk and can enter commerce.
The EPA would establish an inventory of
chemicals in commerce, and a list of inactive
chemicals. The inactive inventory would list
chemicals that have been in commerce, but are
not currently made, sold or distributed in the
U.S.
Companies could notify the EPA to request it
take a chemical off the inactive inventory and list
it on the active inventory.

Law is silent on how chemicals are to be
identified, but over time the agency has
Existing nomenclature regulations and
established nomenclatures through regulations
conventions the EPA has used would be codified.
and adopted nomenclature conventions developed
by the chemical sector.
The EPA would be required to establish, within
one year of enactment, a process of screening
chemicals to determine which should be
scrutinized for possible risks to people or the
environment.
Criteria the EPA would be required to use to
screen chemicals include both the hazard and
exposure potential of a chemical. The criteria
would include whether a chemical persists in the
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Prioritizing
Chemicals
for Risk Assessments

Pace of Prioritization
and Risk Assessment s

environment or will bioaccumulate up the food
chain; whether it is stored near significant
sources of drinking water; and whether certain
populations may be significantly exposed (or
have particular vulnerabilities due to their
exposure), the conditions of use or significant
changes in its uses, and the volume at which the
chemical is manufactured or stored.

No prioritization required.

No prioritization; no mandated safety assessment.

For the first several years the EPA would draw
on an existing list of about 90 chemicals it
already has designated as high-priority chemicals
(the ‘‘work plan’’ list).
Within six months of the bill’s enactment into
law, the EPA would have to be assessing the
risks of 10 chemicals selected from its 2014
‘‘work plan’’ list.
Within 31⁄2 years, the EPA would have to be
assessing the risks of at least 20 chemicals and
have designated another 20 to be low priorities.
The EPA could obtain needed toxicity, exposure
or other information through regulations, consent
agreements or orders.

Testing
Authority

The EPA can require chemical manufacturers to
conduct toxicity and other tests by rulemaking if
it can meet multiple criteria such as showing the
chemical may present an unreasonable risk. The
law establishes what is colloquially called the
‘‘Catch-22’’ provision. Under that provision, the
EPA must first have sufficient evidence of the
risks chemicals in commerce pose before it can
issue a regulation requiring companies to
generate new toxicity, exposure or other data.
The agency also has negotiated consent
agreements.

Animal
Welfare

That authority would include allowing the EPA
to obtain data it needed to prioritize chemicals
for risk assessment.
In certain circumstances, the agency would need
to explain the basis and reasoning for the data it
would seek.
The agency would be required to use a tiered
testing structure.
The EPA would be told it ‘‘shall not’’ use rules,
agreements or orders to establish a ‘‘minimum
information requirement’’ of data broadly
applicable to manufacturers.
The EPA would be specifically directed to use
existing data on chemicals as appropriate.
Existing data would include information derived
from computer-based toxicity and exposure
models.
The EPA also would have to reduce and replace
‘‘to the extent practicable, and scientifically
justified’’ the use of vertebrate animals in toxicity
tests under TSCA.

Law is silent.
Within two years of the bill becoming law, the
EPA would have to develop a strategic plan to
promote the development and use of new types
of toxicity tests that reduce, refine or replace
vertebrate animals as test subjects while
providing scientific data that has equivalent or
better relevance than provided by current tests.
The EPA would report progress on implementing
this plan every five years thereafter.
As it conducted risk assessments and used
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scientific information to make other decisions,
the EPA would be required to base its decisions
on the weight of scientific evidence; and use
information, methods and models that meet the
science criteria in section 26(h).
As part of this requirement, the EPA would have
to consider factors such as:

Risk Assessments

Risks of a chemical must be balanced against its
benefits and cost of any restriction or ban.

1) the extent to which the scientific
information and projections are relevant to
the decision the agency would make;
2) the clarity and completeness with which the
data, assumptions, methods, quality
assurances and analytic procedures used to
generate information are documented;
3) the extent to which the variability and
uncertainty in the information, procedures,
protocols, methods or models is considered
and described;
4) the extent to which the information and
methods are peer reviewed.
Decisions the agency made would be required to
be based on the weight of scientific evidence.
The EPA would have to make nontechnical
summaries of risk evaluations available when
they involved a decision about banning or
restricting a chemical in commerce.
TSCA’s requirement that the EPA use the ‘‘least
burdensome’’ regulatory option available would
be eliminated.
The EPA would be required to consider and issue
its conclusions on factors including:
1) the effects and magnitude of exposure;
2) the benefits of the chemical;
3) reasonably ascertainable consequences of
the rule; and
4) the costs and benefits and the
cost-effectiveness of the selected regulatory
option along with one or more alternative
regulatory option(s) the agency considered.

Risk Management

EPA must choose the least burdensome means of
adequately protecting against unreasonable risk.

Once the EPA determined a chemical posed an
unreasonable risk, the agency would be required
to issue a risk management rule, ranging from
minimum labeling or notice requirements to an
outright ban.
EPA rules would be required to the extent
necessary to address identified risks.
The EPA would be required to consider the
effects of a chemical on health and the
environment, the chemical’s benefits, and the
economic consequences of the regulation. The
consequences would include the rule’s effects on
the national economy, small business and
technology innovation.
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In selecting a risk management option, the EPA
would have to factor in ‘‘to the extent
practicable’’ the costs and benefits of the rule and
cost-effectiveness of the regulation.
The EPA would be required to find out whether
feasible alternatives are available before it
decided to ban or restrict a chemical.
The EPA would be required to identify some
persistent, bioaccumulative and toxic chemicals
on its work plan list and promulgate risk
management rules within three years of the bill
becoming law.
If the EPA referred a risky chemical to another
federal agency and that federal agency fails to
act, the EPA would be directed to address the
chemicals risks.
The EPA would be required to exempt
replacement parts for complex durable goods and
complex consumer goods that are designed
before an applicable risk management regulation
is published unless the parts contributed
significantly to the health or environmental risks
identified.
The EPA could restrict articles only ‘‘to the
Articles, also called
Significant new use rules (SNURs) or regulations
extent necessary to address the identified risks
manufactured goods , such as
to ban or restrict a chemical can cover chemicals
from exposure’’ to that article.
cars, computers and cell
in articles.
phones
The legislation would provide certain critical use
exceptions for restrictions or bans. For example,
a chemical could be exempt from restriction if
there were no safer alternative; the chemical’s
restriction would disrupt the economy, national
security or critical infrastructure; or the chemical
provided a substantial benefit to health, safety, or
the environment.
For regulations of chemicals in commerce, the
EPA would have to propose a rule within one
No deadlines to manage risks of existing
year of completing its risk assessment.
Risk Management Deadlines
chemicals.
The agency would be required to publish a final
rule a year later.
The legislation would establish a fee approach
under which chemical manufacturers would
contribute to the costs incurred to assess and, if
necessary, regulate their chemicals.
EPA is authorized to charge fees to process data
collected through test rules, but the EPA has
Fees would be capped at 25 percent of the EPA’s
never imposed these types of fees.
costs or $25 million in total, whichever is lower.
Fees

Fees for the EPA’s reviews of new chemicals and
Chemical manufacturers that request the EPA to
new uses of chemicals are capped at $2,500 per
assess the risks of a chemical would be required
notification ($100 for small businesses)
to pay the full cost of the evaluation and
regulation.
Fees go to the U.S. Treasury, not the EPA.

States may adopt chemical restrictions provided

Fees would go to a dedicated fund for the EPA’s
chemicals office to use in carrying out specific
tasks.
States may adopt chemical restrictions provided
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Enforcement by EPA and
States, Also Called
‘‘Co-enforcement’’

the restrictions are identical to the EPA’s rules.

the restrictions are identical to the EPA’s rules.

By enforcing their own regulations, the states
increase the amount of possible enforcement.

The combined total state and federal penalty
could not exceed the federal statutory minimum.

U.S. Ratification of Stockholm
Convention on Persistent
Organic Pollutants and
Did not exist in 1976, when TSCA became law.
Rotterdam Convention on
Prior Informed Consent

Bill is silent.
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Budget

Chemical Reform Supporters Grapple
With Uncertain EPA Funding Future
awmakers on Capitol Hill continue to celebrate
passage of the bipartisan bill to overhaul the nation’s chemical law, but questions loom over funding for the Environmental Protection Agency’s new obligations under the statute, lawmakers and legal experts
told Bloomberg BNA June 8.
Sen. Tom Udall (D-N.M.), a primary negotiator on
the bill, told reporters June 8 current funding levels for
chemical regulation provide the EPA with the resources
necessary to set the reforms in motion. Several House
and Senate appropriators, however, skirted questions
on funding for Toxic Substances Control Act reform in
the coming fiscal year.
Asked whether the law’s implementation is likely to
receive adequate funding in fiscal year 2017, House Appropriations Chairman Hal Rogers (R-Ky.) responded
guardedly. ‘‘It remains to be seen,’’ he told Bloomberg
BNA June 8.
The Frank R. Lautenberg Chemical Safety for the
21st Century Act, which passed on June 7 and is currently en route to President Barack Obama’s desk, revised TSCA, a law enacted in 1976.
The legislation (H.R. 2576) requires review of all
commercial chemicals, as well as chemicals new to the
market, using a risk assessment.
Lawmakers and advocacy groups criticized the previous law because it did not provide for the review of the
roughly 85,000 chemicals in U.S. commerce, many of
which may threaten human health and the environment.
The president is expected to sign the bill.

L

Current Levels Enough for Launch. Speaking June 8 at
a news conference with Sen. David Vitter (R-La.), another chief architect, and other TSCA reform leaders,
Udall vowed to ensure funds are in place for the EPA to
move forward with implementation.
The roughly $56 million annual allocation for the current TSCA statute will allow the EPA to make headway
toward its first deadline, a mandate to select the first 10
chemicals to be reviewed within six months of enactment.
The New Mexico lawmaker serves as the ranking
member of the Senate Appropriations Environment and
Interior Subcommittee, the panel that funds the EPA.
‘‘Clearly what I’m going to be fighting for is to make
sure that EPA has the funds to do the job,’’ Udall said,
while pointing to asbestos and 1-Bromopropane as candidates for the first round of reviews.
The subcommittee is set to convene a preliminary
markup June 14, followed by a full committee markup
two days later, a staffer for Subcommittee Chairman
Lisa Murkowski (R-Alaska) confirmed to Bloomberg
BNA June 8. Murkowski praised TSCA reform passage
in a June 8 statement but didn’t mention funding.
A spokeswoman for Murkowski, Karina Peterson,
said the Alaska lawmaker is also committed to securing
proper funding.
‘‘Senator Murkowski wants to ensure this landmark
bill can succeed and operate in the manner that is intended,’’ Peterson told Bloomberg BNA. ‘‘She and her

colleagues on the appropriations committee are in discussions as to what funding is needed in order to implement the reforms.’’
A spokesman for Senate Appropriations Chairman
Thad Cochran (R-Miss.) didn’t respond to a Bloomberg
BNA request for comment.

Fee Supplement. Supporters of the new law routinely
champion the $25 million in annual industry fees the
legislation is poised to generate.
Those fees will provide a critical lifeline for the EPA
as implementation advances, Udall said.
The fees aren’t likely, however, to flow into the
agency for some time, said Judah Prero, counsel at Sidley Austin’s LLP environmental practice and former
counsel to the American Chemistry Council.
‘‘Once the regulations are rolled out and the rules are
implemented, then the fees will start to come in,’’ Prero
told Bloomberg BNA. ‘‘Implementation will likely be
funded wholly by appropriations to start. Then the fees
will supplement the appropriations.’’
The law requires EPA to set fees through rulemaking,
only after consulting with affected industries. That rulemaking could occur within a year of enactment, Mark
Duvall, a Beveridge and Diamond environmental attorney, told Bloomberg BNA.
Back Door Leverage. Duvall pointed to a provision that
requires Congress to appropriate for EPA, at a minimum, the fiscal 2014 TSCA funding level or the agency
won’t be allowed to impose fees, a back door type of leverage to ensure adequate funding is maintained.
‘‘Obviously Congress holds the purse strings and
they’ll do what they choose,’’ Duvall said. ‘‘But Congress works in funny ways. They just gave EPA a whole
lot more responsibility and deadlines, and complained
a lot of the prospect of EPA failing to meet deadlines,
but they don’t seem intent on appropriating more resources. Sometimes there is a disconnect.’’
An EPA spokeswoman, Monica Lee, declined to comment to Bloomberg BNA.
‘‘EPA is not in a position to speculate on specifics until the President signs the bill,’’ she said in response to
a funding inquiry.
House Energy and Commerce Environment Subcommittee chief John Shimkus (R-Ill.), another architect
and the only House member at the June 8 press conference, told Bloomberg BNA appropriators largely the
backed the bill, indicating they’ll be willing to provide
the right funding.
‘‘This is a law that had to change; everyone thought it
was broken,’’ Shimkus told Bloomberg BNA. ‘‘So we
should make sure that we give it a chance to work
through the funding mechanism.’’
The House passed the legislation 403-12 in May.
Prero said lawmakers are likely to get pressure from
industry and health advocates, many of which have declared support for the legislation, in the coming months
to adequately fund the new law.
During debate before the uncontested voice vote that
passed the measure in the Senate, Sen. Barbara Boxer
(D-Calif.) said ‘‘an EPA that is not funded right, I say to
my dearest friend on the floor today, is not going to do
anything. So the states will have the ability to do it. I
would hope we would fund the EPA so we have a strong
federal program and strong state programs as well. But
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we will have to make sure that the EPA doesn’t continually get cut.’’

To contact the editor responsible for this story: Larry
Pearl at lpearl@bna.com

BY BRIAN DABBS
To contact the reporter on this story: Brian Dabbs in
Washington at bdabbs@bna.com
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Bloomberg BNA Insights
Late June 7, the Senate passed the Frank R. Lautenberg Chemical Safety for the 21st Century Act (H.R. 2576), which amends the Toxic Substances Control Act. Now, all eyes are on
the EPA and what implementation will mean for products, regulatory processes and public
health. Mark Duvall and his team at Beveridge & Diamond explore the early deadlines and
requirements that will shape chemical evaluation and management in a world with an updated TSCA framework.

Now That TSCA Reform Is Here—What’s Next?
BY MARK N. DUVALL, RYAN J. CARRA, SARAH A.
KETTENMANN, TIMOTHY J. SERIE, BEVERIDGE &
DIAMOND PC
aiting for TSCA reform has been like waiting for
Godot—it never comes. Except that it has (almost) come—finally. The House of Representatives passed the Frank R. Lautenberg Chemical Safety
for the 21st Century Act on May 24, and the Senate
passed it on June 7. President Obama is certain to sign
the bill once it reaches his desk. Now attention turns to
what comes next. The Environmental Protection
Agency has many new obligations, some with time
deadlines coming this year. Given the expected pace of
implementation activity, manufacturers and processors
should begin to assess their obligations and opportunities. This article reviews what to expect over the next
two years.

W

1. EPA Implementation Obligations
In light of Congressional concerns that EPA would
spend years getting ready to start implementing a reformed TSCA, the legislation establishes a series of
Mark Duvall is a former in-house counsel at a
global chemical company, and leads Beveridge & Diamond’s TSCA practice group. Ryan
Carra uses his extensive technical background
to counsel clients in the electronics, chemicals, and energy sectors on environmental
regulatory issues relating to extended
producer responsibility, waste classification,
chemical hazard classification, chemical notification requirements, and product materials
restrictions both domestically and abroad.
Tim Serie focuses his practice on chemical,
product, and environmental regulatory matters and litigation. Sarah Kettenmann
maintains a diverse environmental practice
including chemical regulatory counseling,
CERCLA litigation, and regulatory matters
involving waste facility permits under the
Resource Conservation and Recovery Act.

deadlines. (The following assumes that President Barack Obama signs the bill in June 2016.)

a. By September 2016. The earliest deadline is 90 days
after enactment, by which time EPA must publish in the
Federal Register a list of mercury compounds that are
prohibited from export.
b. By December 2016. Within six months of enactment, EPA must ensure that it is conducting risk evaluations on ten chemicals identified in the 2014 update to
its TSCA Work Plan list of chemicals.1 It has already
completed draft risk assessments (probably to be renamed ‘‘risk evaluations,’’ the term used in the legislation) on 1-bromopropane, medium-chain chlorinated
paraffins, and long-chain chlorinated paraffins. EPA
may count these toward its quota of ten. EPA also has
begun a risk assessment on octamethyltetracyclosiloxane (D4). That leaves six more chemicals.
Fortunately for EPA, under the TSCA Work Plan, it
already has completed problem formulations for four
clusters of flame retardants, covering a total of ten
chemicals. It is ready to begin risk evaluations on them,
if it has not done so already. It has also completed a
‘‘problem formulation’’ step for 1,4-dioxane. EPA
should thus have no problem meeting its December
quota of ten ongoing risk evaluations. Those problem
formulations will probably serve as the scope of the risk
evaluations to be conducted—and are becoming more
routine after several National Academy of Sciences’ reports urged the agency to consider the scope of risk reviews more deliberately through problem formulation.
EPA also has six months from enactment to decide
whether to revise its standards for what qualifies as a
small business, but first it must consult with the Small
Business Administration and provide public notice and
opportunity for comment.2 Those standards have not
been revised since 1988. If EPA does decide to revise
those standards, it must do so through rulemaking, but
there is no statutory deadline for such a rulemaking.
1
The list is available at https://www.epa.gov/sites/
production/files/2015-01/documents/tsca_work_plan_
chemicals_2014_update-final.pdf.
2
The current standards appear in 40 C.F.R. § 700.43.
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c. By April 2017. By April 1, 2017, EPA must publish
in the Federal Register an inventory of mercury supply,
use and trade in the United States.
d. By June 2017. Within one year of enactment, EPA
must establish a risk-based screening process and criteria for designating chemicals as high- or low-priority
substances. It must also establish the process by which
it will conduct risk evaluations for high-priority substances. The TSCA Work Plan is likely to serve as the
initial basis for these processes,3 although EPA will
need to adapt the TSCA Work Plan Chemicals Methods
Document4 to include the prioritization criteria and the
process details included in the legislation.
By the same date, EPA must develop guidance to help
manufacturers conduct and submit draft risk evaluations for the Agency’s consideration. Again, the TSCA
Work Plan is likely to be EPA’s starting point.
EPA must also promulgate a final rule within the first
year after enactment setting the procedures for the Inventory reset process. This is likely to be challenging
for EPA, since it is probably starting from scratch. To
some extent the original Inventory reporting period,
with its Candidate list, may serve as a model. Once EPA
adopts a final rule, it must then administer the Inventory Reset rule.
Also within one year of enactment, EPA must establish a Science Advisory Committee on Chemicals. Its
membership will consist of ‘‘representatives of such science, government, labor, public health, public interest,
animal protection, industry, and other groups as the Administrator determines to be advisable, including representatives that have specific scientific expertise.’’ In
contrast, EPA’s Chemical Safety Advisory Committee,
established in 2015, consists of regular or special government employees ‘‘who have demonstrated high levels of competence, knowledge, and expertise in
scientific/technical fields relevant to chemical risk assessment and pollution prevention.’’ Thus, EPA must
establish a new advisory committee, similar to what it
did when the pesticide-focused Food Quality Protection
Act passed in 1996.
e. By June 2018. Within two years of enactment, EPA
must develop any policies, procedures, and guidance
that it determines are necessary to carry out the legislation. This will not involve rulemaking. EPA is likely to
consider its current policies, procedures, and guidance
as sufficient except to the extent that the legislation
mandates changes. For example, in 2007 it issued guidance on risk assessments for metals and metal compounds. The legislation directs EPA to use that guidance or a successor document.
Also within the first two years after enactment, EPA
must develop a strategic plan to promote the development and implementation of alternative test methods to
reduce, refine or replace vertebrate animal testing and
provide information of equivalent or better quality and
relevance.
3
For an analysis of how the TSCA Work Plan has served as
a pilot project for implementation of TSCA reform, see Mark
N. Duvall, Implementing TSCA Legislation: Insights From
EPA’s TSCA Work Plan, Bloomberg BNA Chemical Regulation
Reporter (2015); 39 CRR 1139, 9/28/15.
4
Available at https://www.epa.gov/sites/production/files/
2014-03/documents/work_plan_methods_document_web_
final.pdf.

f. Other Early Obligations. EPA must consult with parties potentially subject to fee payments intended to
cover a portion of the cost of implementing TSCA reform. It has no statutory deadline for doing so, but it
cannot set fees and start collecting them until it has
completed this obligation. The legislation calls for EPA
to set fees rather than having Congress set fees, as is
the case with user fees for pesticides, drugs, and medical devices under other statutes. However, the statutory
fees for those products generally ratify what the agency
and affected parties have agreed. Thus, the process
should be generally similar with EPA’s TSCA fees. The
legislation retains the portion of current section
26(b)(1), which requires EPA to set fees ‘‘by rule,’’
meaning that EPA must go through notice-andcomment rulemaking in addition to consulting and
meeting with affected parties.
In addition to preparing to implement TSCA reform,
EPA must also set priorities, conduct risk evaluations,
and, if appropriate, establish restrictions by rulemaking. Each of those steps has statutory deadlines. Under
the TSCA Work Plan, EPA has completed risk assessments for the solvents n-methylpyrrolidone (NMP),
methylene chloride, and trichloroethylene (TCE). It
plans to issue proposed risk management rules for
those chemicals in September and October 2016. Since
these risk assessments were completed before enactment of TSCA reform, EPA may not regard them as
subject to the new deadlines of one year from completion of the risk evaluation for publication of a proposed
rule and two years for completion of a final rule, subject to a maximum of a two-year extension. If it does,
EPA will have to get cracking on those rulemakings. It
is already behind the statutory schedule, since EPA
completed the risk assessments for methylene chloride
and TCE in 2014 and the risk assessment for NMP in
March 2015.
Under amended section 5, EPA must begin making
affirmative findings based on its review of premanufacture notices (PMNs) and significant new use
notices (SNUNs). EPA must decide whether the new
chemical or significant new use presents an unreasonable risk; may present an unreasonable risk; will be
produced in substantial quantities and is anticipated to
enter the environment in substantial quantities or there
may be significant or substantial human exposure; or is
not likely to present an unreasonable risk. This requirement may apply to PMNs and SNUNs for which the review period did not expire prior to enactment and will
apply to those submitted after enactment.
The new language on articles in Section 5 may apply
to current proposed significant new use rules (SNURs)
and will apply to post-enactment SNURs for which EPA
proposes to waive the standard exemption for the
SNUR chemical in articles. That language requires EPA
to make an affirmative finding in the SNUR that the
reasonable potential for exposure to the SNUR chemical through the article justifies notification. EPA currently has proposed SNURs which would waive the articles exemption for polybrominated diphenyl ethers
(applicable to PBDEs in all articles); long-chain perfluroalkyl carboxylates (applicable to their presence in all
articles); perfluoroalkyl sulfonates (applicable to those
compounds in carpets); and 2,4-toluene diisocyanate,
2,6-tolune diisocyanate, and unspecified toluene diisocyanate isomers (applicable to the chemical in all articles).
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2. Opportunities and Challenges for Industry
As EPA proceeds with rulemaking or providing other
opportunities for comment, industry members should
take advantage of those opportunities and provide their
perspectives on TSCA implementation. The decisions
that EPA makes following those opportunities for comment are likely to affect how EPA implements TSCA in
the decades to come. The rulemaking on fees will have
a direct financial impact on affected manufacturers and
processors, so they should participate in the rulemaking
process.
The Inventory Reset rule, due by June 2017, will trigger the need for prompt industry action. Manufacturers
must, and processors may, report to EPA within six
months of promulgation of the final rule (i.e., potentially by December 2017) all chemicals that they have
manufactured (or processed) within the preceding 10
years prior to enactment. In doing so, they must also
notify EPA if they continue to claim as confidential the
chemical identities of any chemicals that they manufactured (or processed) during that period that appear on
the Confidential Inventory. Later, they will have to substantiate those confidentiality claims to EPA. Failure to
notify and substantiate may result in those chemical
identities being added to the Public Inventory. Companies may want to get started early to prepare to meet
these requirements.
Persons who submit PMNs and SNUNs should be
aware of EPA’s obligation to make an affirmative finding about risk and the potential for increased EPA scrutiny resulting from that obligation. They may want to
consider developing additional information that will allow EPA to find that their chemical or significant new
use is not likely to present an unreasonable risk.
A manufacturer will be able to request that EPA designate a chemical that it manufactures as a high-priority
substance. Between a quarter and a half of all highpriority substances must be requested by manufacturers (assuming a sufficient supply for appropriate requests), so there is a good chance that EPA will grant
appropriate requests. Manufacturers or their trade associations may want to consider making such requests.

Processors, who are not authorized to make requests,
may approach their suppliers and ask them to submit
requests. Keep in mind, however, that EPA will charge
requestors the full cost of evaluating requested chemicals that are not TSCA Work Plan chemicals and 50 percent of that cost for chemicals that are TSCA Work Plan
chemicals.
Companies should review the TSCA Work Plan
chemicals list for chemicals of importance to them, and
plan accordingly. They should particularly consider the
TSCA Work Plan chemicals for which EPA must promulgate risk management rules within three years without a requirement to conduct a risk evaluation. The following may be those chemicals:
s Butanamide,
2,2’-[(3,3’-dichloro[1,1’-biphenyl]4,4’-diyl)biz(azo)bis[N-(4-chloro-2,
5dimethoxyphenyl)-3-oxo- (Pigment Yellow 83),
CAS No. 5567-15-7.
s Decabromodiphenyl ethers (DecaBDE), CAS No.
1163-19-5.
s Ethanone, 1-(1,2,3,4,5,6,7,8-octahydro- 2,3,5,5tetramethyl-2-naphthalenyl)-, CAS No. 5446459-4.
s Ethanone, 1-(1,2,3,4,5,6,7,8-octahydro- 2,3,8,8tetramethyl-2-naphthalenyl)-, CAS No. 5546457-2.
s Hexachlorobutadiene, CAS No. 87-68-3.
s 4-tert-Octylphenol (4-(1,1,3,3- Tetramethylbutylphenol), CAS No. 140-66-9.
s Pentachlorothio-phenol, CAS No. 133-49-3.
s Phenol, isopropylated, phosphate (3:1) (iPTPP),
CAS No. 68937-41-7.
s 2,4,6-Tris (-tert-butyl) phenol, CAS No. 732-26-3.
Finally, as EPA prioritizes, conducts a risk evaluation
for, and possibly regulates an individual chemical, affected companies or their trade associations should
consider participating at each stage in the process to
have a voice in the ultimate outcome.
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Bloomberg BNA Insights
Now that TSCA reform has passed despite a polarized Congress, many are wondering
how it came about. Richard Denison at the Environmental Defense Fund has been engaged
for many years on toxics legislative reform and explores the critical junctures that opened
up the opportunity to update this major environmental legislation despite multiple obstacles.

Why Passage of Toxic Chemical Reform Is a Really Big Deal
BY RICHARD DENISON
irst, the obvious: It’s the first major environmental
legislation to be enacted in more than 20 years.
And it’s all the more remarkable that it passed,
with strong bipartisan support, in a divided Congress
and at a time when most environmental issues are
highly polarizing. Last month, the House passed the bicameral agreement by the overwhelming margin of
403-12. And just this week, the Frank R. Lautenberg
Chemical Safety for the 21st Century Act (H.R. 2576)
came to the Senate floor by unanimous consent, passed
on a voice vote and was sent the president’s desk for his
signature.
While virtually every provision of the new law significantly improves on existing law, it does so by delicately
balancing long-standing interests that are competing or
in direct conflict. The new law is built on carefully
crafted compromises, classic in the sense that no one
got everything they wanted but everyone got something, and not just overall but in each major section of
the law. What makes this accomplishment extraordinary is that the balance was reached, not by skirting
around the most contentious issues, but by directly
tackling and seeking to resolve the differences.

F

How Was This Possible?
First, it took a long time. My organization started
working 20 years ago toward legislative reform of the
Toxic Substances Control Act (TSCA). The first conversations on Capitol Hill that planted the seeds that grew
into the Lautenberg Act took place in 2004—convened,
appropriately enough, by staff for the late Sen. Frank
Lautenberg (D-N.J.), who made the cause of improving
chemical safety his last crusade in a long congressional
career devoted to improving public health. Those conversations yielded the first reform legislation, the KidsRichard Denison, Ph.D., has 30 years of experience in the environmental arena, specializing in policy, hazard and risk assessment and management for industrial and consumer chemicals and nanomaterials. Denison
is a member of the National Academy of Sciences’ Standing Committee on Emerging
Science for Environmental Health Decisions.

Safe Chemicals Act of 2005, a 35-page ‘‘message’’ bill
aimed primarily at demonstrating that there was interest in Congress in reforming TSCA.
Not surprisingly, that bill went nowhere. It was actively supported by health and environmental groups,
and actively opposed by the chemical industry. And
members of each party in Congress lined up
accordingly—to the extent it got their attention at all.
Nonetheless, in retrospect it was an important milestone because it began a serious conversation about
both the need for reform and what reform should look
like.
A series of bills built on that first one were introduced
in both houses, one nearly every year from 2008
through 2013. And while they grew in length and in cosponsorship, and increasingly reflected input from a
broader range of stakeholders, they too went virtually
nowhere—supported only by Democrats and nongovernmental organizations (NGOs), and uniformly opposed by Republicans and industry interests.

Industry Embraces Reform
The second critical ingredient was a shift that began
in 2009 in the chemical industry’s stance, to acknowledge the need for reform—which it termed ‘‘modernization.’’ That shift was spurred by years of incremental
but important actions driven by state and national advocates calling on states and the market itself to restrict
chemicals. These critical players stepped in to fill the
void left by a failed TSCA and to respond to the rising
demands from consumers and the public for safer
chemicals.
Industry’s decision to come to the federal negotiating
table was an acknowledgment of a growing loss of confidence in the safety of chemicals. Thereby was born a
first piece of common ground: a mutual interest in a
stronger federal system, for the industry as a means to
restore lost confidence among the public and the marketplace, and for health, labor and environmental advocates as a means to better ensure the safety of chemicals.
That common interest fostered a host of formal and
informal stakeholder dialogues, both on and off Capitol
Hill, that were instrumental in delineating the issues
and articulating stakeholders’ often diametrically opposed positions, but also gradually illuminating where
common ground on specific issues might be found.
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A Pinch of Political Courage
All of that might still have been for naught had not a
bold step been taken by a most unlikely pair of senators: public health champion Sen. Lautenberg and Sen.
David Vitter (R-La.), a staunch ally of the chemical industry. They rather hastily negotiated the first bipartisan reform bill, the Chemical Safety Improvement Act
of 2013—introduced, as it turned out, less than two
weeks before Lautenberg’s untimely death. That bill,
flawed as it was, opened for the first time a bipartisan
path forward—a critical development if there was to be
any hope of actually enacting legislation in such a divided Congress.
That bill also served as the starting point for what became the Lautenberg Act. Over the next three years, an
ever-enlarging group of lawmakers from both parties
and both Houses engaged in both moving and improving the TSCA reform legislation.
On the Senate side, Sens. Tom Udall (D-N.M.) and
Vitter and then Sen. James Inhofe (R-Okla.) managed
extensive negotiations that expanded as colleagues lent
their support in exchange for strengthening changes—
deepening and broadening engagement that proved
critical to sustaining the momentum necessary to secure passage. A significantly revised bill introduced a
year ago, named in honor of Lautenberg, was further
negotiated to gain more bipartisan support during committee consideration, and then again in the lead-up to
final passage in December 2015, by that time attracting
60 co-sponsors and passing by unanimous voice vote.
Sens. Barbara Boxer (D-Calif.), Tom Carper (D-Del.),
Sheldon Whitehouse (D-R.I.), Jeff Merkley (D-Ore.),
Cory Booker (D-N.J.), Ed Markey (D-Mass.) and Dick
Durbin (D-Ill.) all played significant roles.
The House process was much quicker but equally bipartisan, with a bill introduced in May 2015 and passed
in June of last year, by the remarkable margin of 398-1.
Reps. Fred Upton (R-Mich.), Frank Pallone (D-N.J.),
John Shimkus (R-Ill.) and Paul Tonko (D-N.Y.), and
later, Nancy Pelosi (D-Calif.), Steny Hoyer (D-Md.), Diana DeGette (D-Colo.) and Gene Green (D-Tex.), shepherded and supported moving the bill through the
House and the bicameral negotiations.

Reconciling Two Very Different Bills
Those negotiations had to reconcile a more comprehensive Senate bill with a much narrower House bill.
They occupied the past several months, intensifying in
recent weeks and literally running right up to the
House’s filing deadline for the bill last month. The resulting bill adopts the more comprehensive approach
taken by the Senate bill, while adhering to the structure
and retaining much more of current TSCA—the
House’s preferred approach. The final bill largely incorporates the Senate bill’s policy reforms for new chemicals, but integrates them into the structure of current
law. It also includes the Senate bill’s provisions for updating the inventory of chemicals active in commerce
and addressing confidential business information. A
more streamlined prioritization process for existing
chemicals than was in the Senate bill was agreed to.
The bill’s chemical testing provision is a blend of the
two original bills, and House negotiators convinced
Senate negotiators to leave several sections of TSCA
(e.g., exports and imports) largely untouched, as the
House bill had done.

Last month, the House passed the bicameral agreement by the overwhelming margin of 403-12. And just
this week, the bill came to the Senate floor by unanimous consent and was passed on an uncontested voice
vote.

After 40 years, a New TSCA
The result is a new law that, while a compromise, is
an enormous improvement over current law in every
major respect. Specifically, the Lautenberg Act:
s Mandates safety reviews for chemicals in active
commerce.
s Requires a safety finding before new chemicals
are allowed on the market.
s Replaces TSCA’s burdensome safety standard—
which prevented the Environmental Protection
Agency even from banning asbestos—with a
health-based, as opposed to cost-oriented, standard.
s Explicitly requires protection of vulnerable populations, such as children and pregnant women.
s Enhances the EPA’s authority to require testing of
both new and existing chemicals.
s Sets aggressive, judicially enforceable deadlines
for EPA decisions and compliance with restrictions.
s Makes more information about chemicals available, by limiting companies’ ability to claim information as confidential, and by giving states and
health and environmental professionals access to
confidential information they need to do their jobs.
s Requires the EPA to reduce animal testing where
scientifically reliable alternatives exist that would
generate equivalent or better information.
s Requires the EPA to prioritize chemicals that are
persistent and bioaccumulative, and that are
known human carcinogens and have high toxicity.
s Retains a significant role for states in assuring
chemical safety, by grandfathering in past state
actions, preserving states’ ability to take many
types of actions and providing for states to get
waivers to act both before and after the EPA takes
final action on a chemical.

The Next Phase
Of course, now the real work begins—implementing
the law. Which brings me to my last point: a fervent
hope that stakeholders will give this new law every
chance to work. Similar to any major legislation, no one
is completely happy with it. Many critical details of the
law are left to the EPA to flesh out. And, for the new law
to be successful, the agency will need to make far
more—and far more timely—decisions about chemicals’
safety than has been the case historically. This job will
be an enormous challenge for the EPA, and stakeholders no doubt will be watching closely.
I realize it’s a tall order to expect stakeholders with
strong interests in certain outcomes not to use every
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possible avenue to influence every step the EPA takes
under the new law. But it’s vital that its implementation
lead to improved public health protection as well as a
restoration of public confidence, after decades of erosion of that confidence under a badly broken chemical
safety system. That means the EPA needs to be given
some breathing room, to get a new system up and running, and to get some points on the board early that

demonstrate its ability to make decisions and take
needed actions.
We should take a long moment to celebrate a major
and rare environmental achievement, recognize that it
took sustained cooperation and compromise by a diverse set of players to make it happen, and hope that
some of that commitment to finding common ground
persists as we turn to the next phase in this long journey.
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For the first time in 40 years, Congress stands on the brink of reforming the nation’s industrial chemicals law with implications up and down the supply chain and for public
health. Lawrence Culleen of Arnold & Porter LLP distills the key elements of the new legislation and how it will affect businesses and other organizations.

The TSCA Amendments Simplified: Nine Key Features of the New Law and Three
Compromises That Will Affect Business
BY LAWRENCE E. CULLEEN
ongress is enacting sweeping amendments to the
nation’s cornerstone chemicals control law, the
40-year-old Toxic Substances Control Act. The
amendments are intended to empower and reinvigorate the Environmental Protection Agency’s program for controlling risks to human health and the environment from chemical substances that are imported,
manufactured, and processed in the United States.
President Barack Obama is expected to sign the bill
without hesitation. The recently agreed-upon amendments were achieved only after intense behind-thescenes negotiations necessary to harmonize separate
bills passed in the House of Representatives and Senate
during 2015. The final bill represents the results of
more than a decade of legislative initiatives that in more
recent years prompted uncharacteristically collaborative and bipartisan efforts.
Although it may take years for EPA to fully implement the amended law’s numerous new requirements,
it is important that companies doing business in the
U.S.: a) understand the key features of the final legislation; b) gain insight into the three compromises reached
on the amended law that are most likely to affect them;
and c) take certain simple steps to prepare.

C

Background
TSCA provides EPA broad authority to regulate importers, manufacturers, and processors of chemical
substances, including authority to regulate commercial
and consumer use products into which substances are
blended. Since its enactment in 1976, TSCA has required EPA to be notified of, and to review (but not to
specifically ‘‘approve’’), ‘‘new’’ chemical substances before they enter U.S. commerce. EPA also must be notified of certain significant new uses of a chemical substance. EPA has been permitted to collect modest fees
for processing such notifications. The law enables EPA
Lawrence Culleen is a partner in the Washington, D.C., office of Arnold & Porter LLP.
Prior to joining A&P, Culleen held several
management positions at EPA including Chief
of the New Chemicals Branch implementing
Section 5 of TSCA.

to require through rulemaking that a chemical substance be tested for health or environmental effects,
and has allowed EPA to regulate chemicals in commerce when the agency determines, by rule, that the
chemical substance presents unreasonable risks of injury to human health or the environment (using the
least burdensome requirements that adequately protect
against such risks). Under the current law, EPA requires periodic reporting of certain information including the quantities of chemical substances that are imported and manufactured in the U.S. TSCA has required EPA to maintain confidentiality of information
reported to the agency that is considered to be a trade
secret. Such information generally could not, under the
current law, be disclosed to the states or tribal authorities or to foreign governments. TSCA provides that violations can be punished through civil and criminal penalties. As enacted in 1976, TSCA did little to preempt
the authority of the various states to regulate chemical
substances except in limited circumstances.

2015 Brought Success
Parallel legislative efforts in the House and Senate finally culminated in both chambers passing amendments to TSCA that were overwhelmingly supported by
members. Notwithstanding virtual unanimity with regard to the general problems in TSCA that needed fixing, protracted negotiations were necessary to arrive at
a compromise bill. There was no clear path to reaching
final agreement on which provisions should be retained
from the Senate bill (which contained nearly 200 pages
of amendments to virtually every section of Title 1 of
TSCA) and the House bill (which reflected a considerably more modest approach and would have amended
only those provisions of TSCA that most notoriously
constrained EPA’s ability to regulate).
Stakeholders from all spectrums who were actively
engaged during development of the House and Senate
bills advocated strongly for significantly different positions on important provisions of the legislation. Negotiations began in earnest shortly after the new year and,
given the distractions of the presidential primaries,
competing legislative initiatives, and the president’s
nomination of Judge Garland to succeed Justice Scalia,
it is arguably remarkable that the major legislative players eventually reached agreement on a final bill. This
advisory highlights some of the most important provisions of the new law and reviews several significant
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agreements reached along the way that were instrumental to achieving results.

Nine Key Features of the New Law
1. Revises the threshold for regulating chemical substances and separates consideration of costs and
other non-risk factors from the risk assessment
process. When performing risk assessments for
chemical substances, EPA will be limited to considering human health and environmental effects,
including risks to vulnerable population subgroups that may be uniquely susceptible. If EPA’s
risk evaluation determines that a substance will,
under its intended or reasonably foreseeable conditions of use, present an unreasonable risk, the
agency must issue a regulation to manage those
risks. Costs, benefits, and other non-risk factors
will be considered by EPA only in the context of
reaching risk management determinations. EPA’s
decisions will be expected to reflect the ‘‘best
available’’ science and to be based on the ‘‘weight
of the evidence.’’
2. Requires EPA to make a determination for all new
chemicals. New chemical substances will not be
able to enter commerce until EPA makes an affirmative determination concerning whether the new
chemical substance may present an unreasonable
risk to human health or the environment, including risks to vulnerable subpopulations. The same
standard which will apply to premanufacture notifications (PMNs) also will apply to EPA’s review of
notices it receives concerning proposed uses of a
substance that EPA has defined to be significant
new uses.
3. Expands EPA’s authority to compel chemical testing. The agency gains authority to issue administrative orders to direct that test data be generated
on certain substances, in addition to using its existing rulemaking authority.
4. Directs EPA to prioritize chemical substances in
commerce for review and management and establishes deadlines. EPA will be required to prioritize
chemical substances that are already in commerce
for risk assessment and risk management determinations. EPA must establish its risk evaluation
process by rule within one year of enactment of
the final amendments. However, within six
months of enactment, the agency is required to
rapidly identify an initial cluster of 10 ‘‘high priority’’ chemical substances for risk evaluations and
gradually to expand that list.1 Three years later,
EPA must have identified at least 20 substances as
high priorities for assessment and 20 as ‘‘lowpriority’’ substances—half of the prioritized
chemicals must be drawn from EPA’s roster of
Work Plan chemicals issued in 2014. A manufac1
High priority substances are those which ‘‘may present an
unreasonable risk’’ because of a ‘‘potential hazard and a potential route of exposure under the conditions of use’’ including to any ‘‘potentially exposed or susceptible subpopulation’’
identified as relevant. In contrast, substances that do not meet
this standard will be designated as ‘‘low priority’’ for risk
evaluation.

turer (but not a processor) of a chemical substance
may request a risk evaluation provided the manufacturer pays a service fee to offset the agency’s
cost to perform the assessment. EPA will be expected to give preference in the risk evaluation
process to chemicals listed on its Work Plan that
are persistent and bioaccumulative as well as
known human carcinogens with both acute and
chronic toxicity. Persistent and bioaccumulative
substances to which the general population is exposed will be subject to expedited regulatory actions for which no risk assessments are required
and which are intended to reduce exposures to the
‘‘extent practicable.’’ Risk evaluations must be
completed within three years of initiation, and if
EPA determines that the substance ‘‘presents’’ an
unreasonable risk, the agency must propose a risk
management (Section 6) rule not later than one
year from the determination, with the final rule to
be issued a year later. If extensions to EPA’s deadlines become necessary, they may not exceed two
years in the aggregate.
5. Updates the TSCA Inventory. Pursuant to TSCA,
EPA maintains an inventory of chemical substances that establishes the dividing line between
‘‘existing’’ and ‘‘new’’ chemicals. The amendments direct EPA to issue a new rule within one
year to require reports to update the inventory to
get a better understanding of which substances
are currently being commercially manufactured,
processed or imported into the U.S., and to designate other listed substances as ‘‘inactive.’’ EPA is
to retain the chemical nomenclature conventions it
followed when the initial inventory was created.
6. Improves transparency. The amendments require
EPA to review existing confidential business information (CBI) claims masking the specific identities of chemical substances in commerce and a
sampling of at least 25 percent of other CBI claims.
Substantiated claims will be protected for an initial 10-year period, subject to renewals. EPA is
granted authority to share CBI with state and
tribal governments, health and environmental professionals, and first responders.
7. Increases fees. The amended law authorizes EPA
to collect considerably higher fees than the current
law authorizes. The fees are intended to defray up
to 25 percent of EPA’s costs of implementing the
new chemical notification, risk evaluation, and
confidential information review programs. When a
manufacturer requests an EPA review of an existing chemical, it must pay as much as 100 percent,
depending on the chemical, of EPA’s costs for conducting the review.
8. Partial preemption of state chemical-regulatory
actions. Final EPA regulatory actions on chemical
substances will preempt state regulation of such
substances, subject to various exceptions and opportunities for state requests for waivers. States
will still be permitted to adopt regulations identical to federal standards issued pursuant to TSCA.
Both EPA and the states will continue to enforce
their respective regulations if the state rule is identical, but penalties will be capped at the federal
statutory
maximum.
Preemption—albeit
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temporary—also will arise when EPA formally announces the scope of the risk evaluation the
agency is undertaking for an existing chemical
substance. Following such an announcement, the
states may not impose new regulatory requirements that affect activities within the scope of the
agency’s assessment until EPA completes its review, or 30 months have elapsed (whichever is
sooner). When this temporary preemption period
concludes, a state may impose a new chemicalregulatory requirement unless EPA has determined that the substance does not present an unreasonable risk to human health or the environment (including to susceptible subpopulations)
under the intended and foreseeable conditions of
use. Moreover, if EPA issues a final risk management rule which limits or prohibits a chemical substance under certain intended or foreseeable uses,
state actions would again be preempted. State
statutory and regulatory actions taken prior to
April 22, 2016, are not preempted and new actions
taken under an existing state law that was in effect
on August 31, 2003, are not preempted. States may
seek waivers from the preemptive effect of an EPA
decision under certain conditions. The compromise bill clarifies that common law rights of action
are not affected.
9. ‘‘Hot Spots’’ to be identified. The legislation
amends the Public Health Service Act to encourage the identification and investigation of potential cancer clusters.

Three Key Compromises
Likely to Affect Business
The following highlights important compromises
reached during the negotiations on the final bill that are
likely to affect chemical manufacturers, importers and
processors.
s Compromise #1: Clarify the Regulatory Threshold; No New ‘‘Safety Standard’’
As originally enacted, TSCA enabled EPA to take
regulatory actions to limit or prohibit activities associated with a chemical substance when the agency could
find that the substance ‘‘may present’’ (for a new
chemical substance or significant new use) or ‘‘will
present’’ (for an existing substance) ‘‘an unreasonable
risk of injury to [human] health or the environment.’’
TSCA neither defines the term ‘‘unreasonable risk’’ nor
elaborates on application of the ‘‘standard’’ for taking
regulatory action. The lack of clarity concerning when
a risk can be said to be ‘‘reasonable’’ proved vexing for
nearly 40 years. Thus, a recurring theme in the discussions that informed drafting of the Senate and House
bills concerned how to amend the regulatory ‘‘standard’’ for taking action. Stakeholders, including agency
leaders, have argued that it has been difficult for EPA
to demonstrate that the regulatory threshold has been
met, especially in light of the requirement that risk
management rules should apply the ‘‘least burdensome’’ methods.2 Advocates for strengthening TSCA ar2
The unreasonable risk standard as applied in the context
of Section 6 regulations for existing chemicals has been interpreted by the Fifth Circuit to require a balancing test. Thus, in
its 1991 Corrosion Proof Fittings v. EPA decision, the court

gued that the ‘‘fix’’ should be a new, strict ‘‘safety standard’’ that chemical substances entering commerce,
and those already in commerce, must meet.
The Senate bill would have inserted the term ‘‘safety
standard’’ against which chemical substances would
have been measured to ensure, ‘‘without taking into
consideration cost or other non-risk factors,’’ that no
‘‘unreasonable risk’’ would occur, including to ‘‘potentially exposed or susceptible subpopulations.’’
The drafters of the House bill elected to retain the basic ‘‘unreasonable risk’’ standard. However, in harmony
with Senate drafters, the House bill would have required that when strictly assessing the risks of a chemical substance, EPA should not take into consideration
‘‘cost or other non-risk factors’’ and should specifically
take into consideration risks to ‘‘potentially exposed
subpopulations.’’
The final bill aligns more closely with the House version in that it retains the existing regulatory standard of
TSCA. More importantly, however, it captures the most
significant feature of both bills: separating the processes and concepts involved in risk assessment and
risk management. In so doing, the final bill clarifies
that risks should be assessed without consideration of
costs and other non-risk factors, and that the process
should include consideration of exposures to certain
populations that can be said to be ‘‘at risk,’’ because of
their susceptibility (e.g., the young or the aged and infirm). Appropriately, the final bill permits EPA to consider costs and benefits when it is engaged in risk management and selecting from among alternative approaches for regulatory controls.
Potential Effects on Businesses: Although the ‘‘unreasonable risk’’ language was retained, submitters of new
chemical and new use notifications and proponents of
existing substances that will undergo risk evaluations
under the clarified regulatory standard (e.g., those on
the agency’s 2014 Work Plan Chemicals List and those
for which a business may request an EPA Risk Assessment be conducted) should be prepared for the expanding contours of what EPA will now be required to consider under the new regime. Specifically, proponents of
a chemical substance that is undergoing review under
the amended TSCA should be prepared to provide to
EPA a reasonable and scientifically defensible basis for
supporting the conclusion that a substance and its intended uses will not create exposures that present an
unreasonable risk to any ‘‘susceptible subpopulation.’’
This might require defining and, if possible, quantifying
all potential exposures that are likely to occur from intended uses of the chemical substance as well as any
reasonably foreseeable uses that EPA might imagine
could occur. It is worth noting that the new law permits
third parties, including non-governmental organizations (NGOs), to submit information for EPA consideration during risk assessment proceedings. Business entities that might be considering paying potentially exorbitant fees to have a valuable commodity voluntarily
undergo an EPA risk evaluation (and get a potentially
struck down significant features of EPA’s rulemaking that
would have effectively banned most uses of asbestos and
stated that ‘‘[i]n evaluating what is ‘unreasonable,’ the EPA is
required to consider the costs of any proposed actions and to
‘carry out this chapter in a reasonable and prudent manner
[after considering] the environmental, economic, and social
impact of any action.’ ’’ 947 F.2d 1201 (5th Cir. 1991).
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preemptive determination) will need to challenge themselves to consider and anticipate potential exposures to
populations that may be at greater risk than the general
population, such as infants, pregnant women, and
workers, as well as individuals living in disadvantaged
communities that might experience exposures due to
greater proximity to facilities at which manufacturing,
processing and even use of the chemical substance
might occur. It will not serve business entities well if
they ignore such potential exposures from foreseeable
uses only to find themselves ill-prepared to respond to
agency assessments that take such exposures into account.
s Compromise #2: Require EPA to Make Determinations on All New Chemical Substances/ New Uses
Under Section 5 of TSCA, EPA is authorized to evaluate new chemical substances and ‘‘significant new
uses’’ of chemical substances to determine whether
regulation may be warranted prior to new substances
entering commerce or the new uses commencing. Under the current law, EPA is authorized to issue an administrative order prohibiting or limiting manufacture
(or commencement of a new use) if the activity ‘‘may
present an unreasonable risk’’ to human health or the
environment pending the development of additional information necessary to make a more reasoned evaluation. Significantly, if EPA fails to take affirmative action
to prohibit or to limit the new chemical or significant
new use, the notice submitter may commence the proposed activity without further restriction.
The Senate bill would have materially rewritten Section 5 to require that EPA issue a determination
whether the proposed activities are ‘‘likely to meet’’ or
‘‘not likely to meet’’ the Senate’s so-called ‘‘safety standard.’’ Alternatively, the Senate bill provided that EPA
could require additional information before making a
determination.
The House bill did not amend Section 5, viewing that
program to be working effectively.
Negotiators took much of the Senate bill’s approach
on new chemicals and new uses but wisely liberated
EPA from having to specifically label a new chemical or
significant new use as ‘‘safe.’’ Thus, EPA will now be required within 90 days to make an affirmative risk determination on each new chemical or significant use. The
final bill specifies three categories of risk determinations. First, EPA may determine that a new chemical
substance ‘‘presents’’ an unreasonable risk (without
considering cost or other non-risk factors) to human
health and the environment (including risks to potentially exposed or susceptible subpopulations) under the
conditions of use. Second, EPA may determine that insufficient information is available to make the ‘‘unreasonable risk’’ determination, that the substance or use
‘‘may present’’ an unreasonable risk, or that the substance will be made in substantial quantities. Further,
EPA must take regulatory action to limit risks if it
makes any of the foregoing determinations, and production may only commence in compliance with the restrictions.
Alternatively, the submitter of a new chemical or a
new use notice is free to commence production as soon
as EPA has found that the new substance or significant
new use is ‘‘not likely’’ to present an unreasonable risk
(the third category of risk determination).
The Section 5 findings were the subject of considerable discussion up to the very end of the negotiations,

perhaps in recognition of the difficulty EPA might face
in needing to make a specific risk finding with respect
to each new chemical and significant new use, especially in the absence of robust data and in the limited
time permitted .
Potential Effects on Businesses: The compromise on
Section 5 is likely to give stakeholders on both ends of
the legislative debate what they wanted: the ability to
say EPA is now required to carefully review and make
a ‘‘finding’’ prior to allowing new chemicals and new
uses to enter the market. Unfortunately, it is hard to
imagine that this new requirement will not significantly
slow the ‘‘speed to market’’ interval for new chemical
substances given how few people EPA has working in
the new chemicals program, and how overwhelmed
they are already. Whether the additional requirements
will unduly inhibit EPA decision making in the new
chemicals program over time remains to be seen. No
matter how one interprets the new Section 5 findings
requirement, the changes will require some getting
used to for EPA staff and notice submitters alike—and
the bill does not contain a phase-in period for these particular new features. Manufacturers and importers who
have new substances in the research and development
lane should be prepared to encounter significant delays
and requests for ‘‘voluntary’’ suspensions of the 90-day
review period since (at least initially) EPA may struggle
to get through the new chemical and new use review
process for the foreseeable future. An important and
very valuable window may exist now for getting TSCA
premanufacture notifications (PMNs) and significant
new use notifications (SNUNs) into EPA before the
currently-modest PMN fee of $2,500 per substance
jumps ups considerably after a new ‘‘user fee’’ fee
structure is devised.
s Compromise #3: Preemption of State Chemical
Regulatory Actions
Conventional wisdom held that commercial interests
would only become overtly supportive of amending
TSCA when they had reason to believe the quid pro quo
for providing more regulatory authority to EPA would
be federal preemption of the growing patchwork of
state legislative efforts to regulate and restrict chemical
substances. After years of partisan efforts, a gift from
the legislative gods emerged unexpectedly in May of
2013 when Senator Frank Lautenberg (D-N.J.) teamed
with Senator David Vitter (R-La.) to introduce bipartisan TSCA reform legislation. The bill embraced a
middle ground and would have granted the fulsome
state preemption the business community sought. Almost as unexpectedly, and fueled by the advocacy of
Senator Barbara Boxer (D-Calif.), opposing preemption
became a cause celeb for the original proponents of
TSCA reform, and delayed a final bill for three full
years.
At the end of the day, the amendment’s terms on preemption curiously (given Senator Boxer’s very vocal
support for the House version of the legislation) reflect
the most important features of the Senate bill, with
modifications reported to have been agreed to only due
to personal efforts of Senator (and Environment and
Public Works Committee Chair) James Inhofe (R-Okla.)
to reach an accord with Senator Boxer.
The compromise language ensures that state actions
may continue to be taken pursuant to existing state
laws enacted before August 31, 2003, (not surprisingly,
a date targeted to ensure the continued viability of CaliCOPYRIGHT 姝 BY THE BUREAU OF NATIONAL AFFAIRS, INC.
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fornia’s Proposition 65), and that other state actions
taken prior to April 22, 2016, (Earth Day) may remain
in place. Subject to these exceptions, new state actions
will be preempted during the period commencing when
EPA announces, pursuant to Section 6, the scope of the
risk evaluation for a particular chemical substance and
use combinations. This ‘‘pause’’ will conclude after 30
months or when EPA has completed its risk evaluation
(whichever is sooner). If EPA has determined following
its risk evaluation that the substance does not present
an unreasonable risk to human health or the environment in the context of certain uses, then new state actions limiting or prohibiting those uses are effectively
preempted. Final regulatory actions issued by EPA will
preempt new state requirements if the state requirements are intended to address the same risks addressed
in EPA’s risk determinations and regulatory actions.
Numerous opportunities will continue to exist for activist states to work around the final, very limited preemption language. For example, state requirements for
reporting, monitoring, and other ‘‘information obligations’’ that are not otherwise required under TSCA are
not preempted. Moreover, states may seek complete or
partial waivers of federal preemption, and of the temporary preemption phase as well. Of course, a state may
simply initiate a new action under a legislative authority not considered to be preempted (e.g., state water or
air pollution laws and state waste management authorities). In addition, the TSCA amendments permit states
to issue requirements that are identical to an EPA requirement issued under TSCA.
Potential Effects on Businesses: Ironically, state enthusiasm for taking legislative action on certain chemicals might be further encouraged by provisions in the
final bill. First, the temporary preemption provisions
might cause especially eager state legislatures to seek
to issue new actions in advance of EPA’s initial prioritization announcements to be issued not later than 180
days following enactment. Second, the final bill provides that a state’s chemical-regulatory requirement is
not preempted if the state enacts a requirement that is
identical to an EPA requirement. This has enabled the
concept of state and federal ‘‘co-enforcement’’ of TSCA
to emerge in the context of the debate and find its way
into the final terms on preemption. Under the amendments, states are able to independently assess penalties
for violations of state requirements if the requirement is
identical to one issued by EPA under TSCA (provided
EPA has not already issued an ‘‘adequate’’ penalty).
EPA would not be permitted to issue a separate penalty
for the same violation in addition to a state penalty if
the aggregate fine would exceed the statutory limit under TSCA. Regulated entities could also face penalties
under TSCA’s provision that authorizes third parties to
bring civil actions in federal court alleging violations of
certain provisions of TSCA (after providing notice to
EPA).
The amended law should serve as a reminder to entities having even recordkeeping obligations under TSCA
to be mindful that a state could enact legislation adopting existing TSCA recordkeeping and reporting rules
(e.g., Sections 8(c) and 8(e)) hoping that state inspectors (having little if any TSCA experience) might visit
facilities and corporate headquarters located in the
state to search for lucrative penalty opportunities. Perhaps an even greater concern emerges because the
amended law permits EPA to share with state regula-

tory agencies, for purposes of implementing and enforcing environmental programs, confidential business
information provided to EPA by entities subject to
TSCA. If they are not doing so already, businesses in
the U.S. will need to keep an eye on new and developing state chemical control legislation and regulations.

Near-Term Prognosis:
Simple Steps to Prepare
It is difficult to predict how readily EPA will be able
to implement the amended law. EPA’s TSCA program
continues to struggle with resource issues. Moreover,
the impending presidential election, coupled with a possible change in leadership (and potentially a change in
temperament) at the agency, could present further challenges and delays. EPA likely will have a difficult time
simply meeting the largely procedural and administrative obligations that must be met within the first two
years of enactment, including: a) identifying initial lists
of high (and low) priority substances; b) promulgating
various policies, procedures, and guidance to implement the prioritization and risk evaluation processes,
and new CBI review procedures; c) establishing a revised and expanded fee structure before new and increased user fees can be selected.
Nevertheless, there are certain steps businesses that
are subject to EPA requirements can take now to prepare for changes to come under a revamped TSCA.
s Review your product lines now. Identify product
lines that are of greatest value, and determine
which ones are likely to become ‘‘high priority’’
targets for EPA risk evaluations. Ascertain
whether the product lines have or depend upon
component chemicals that are among the ‘‘Work
Plan’’ chemicals. Flag those which have characteristics of persistence and bioaccumulation and
those which are carcinogens, and commit to collating and reviewing all health, safety and environmental fate and effects data you can gather. Begin
to identify all ongoing and foreseeable uses for the
substance(s)—whether or not they are engaged in
by your business. Fully assess whether any of
those uses can lead to exposures to consumers,
the general population and susceptible subpopulations. Do some business planning now, because
customers and users of your products may begin
de-selecting them if they learn of an EPA decision
to commence a risk evaluation that includes your
chemical.
s Confirm the chemical nomenclature for all substances in your product lines. When EPA begins
to re-establish the inventory and to classify the active and inactive substances, the process for confirming an ‘‘active’’ inventory listing for your
chemical substances will result in new scrutiny being given to your use of chemical names and CAS
numbers. The TSCA Inventory is the dividing line
between ‘‘existing’’ and ‘‘new’’ chemicals. Being
on the wrong side of a nomenclature debate with
EPA can result in an important product being erroneously treated as ‘‘new’’ or not listed.
s Continue to keep ahead of state chemicalregulatory actions. As discussed above, preemption under the amended TSCA will be limited, and
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the desire among certain states to be involved in
the regulatory arena is unlikely to diminish soon.

s Review existing claims of confidentiality for information in EPA’s possession. New CBI claims
will be subject to scrutiny and existing claims will
undergo another review eventually. Be prepared to

re-substantiate confidentiality claims previously
asserted and to carefully substantiate initial
claims.
s Submit new chemical and new use notifications
now before higher user fees kick in and new
findings must be made.
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Chemicals

Agreement on TSCA Reform Was
A ‘Perfect Storm,’ Says Shimkus
ep. John Shimkus (R-Ill.), chairman of the House
Energy and Commerce Subcommittee on Environment and the Economy, has taken the lead in ushering through Congress the first update of the Toxic
Substances Control Act in 40 years. Shortly before the
House voted May 24 on the final bill (H.R. 2576),
Shimkus spoke to a small group of reporters about the
process and lessons learned.
Shimkus said it was a ‘‘perfect storm’’ of factors that
led to Democrats and Republicans being able to come
together and pass the chemicals law overhaul. He said
‘‘relationships matter’’ between lawmakers and
that—as evidenced by TSCA reform—major legislation
takes multiple years and multiple Congresses to be
completed.
Though he indicated oversight of the new law—
assuming it passes the Senate and is signed into law, as
expected—will be a priority in the coming years,
Shimkus said he would first give the EPA time to ‘‘get it
up and running.’’ The interview here has been edited
for length and clarity.

R

REPORTERS: How does it feel to be so close to this
becoming law?
Shimkus: Well, it feels really good. This is really a
commencement. It’s really a beginning. We finished a
lot of work but the proof is in the pudding. How does
the law get enacted? How does the EPA do the
processes? We’ll continue to look at oversight once it
gets cracking down the road.
This is really the beginning of, we hope, a better way
to give the public more confidence.
REPORTERS: If there are any causal observers of
this process, might they ask why Republicans are doing
a bill that shores up the EPA’s authority?
Shimkus: The public needs some confidence, not just
for the individual consumers, but the industry does.
You can’t have a balkanized system of rules and regulations if you want the commerce to flow freely. And, it
was mentioned on the floor during the debate: health
and safety. What’s the standard? Do we really want a
system where we’re not totally focused on the safety of
our system and should there not be an agency who
gives a thumbs up or thumbs down? We need to empower them [EPA], we need to make sure they do their
own work, but we also in this bill want to encourage the
industry to make sure they provide them with more information. More data is better than less data.
The bottom line is this is a better law than current
law. [It’s] amazing work that staff has done. They were
doing stuff—sometimes around the clock—until the last
minute.
REPORTERS: Were there any particular things that
hurt to give away in the final compromise to get some
of the Democrats on board?
Shimkus: There’s no reason to open up old wounds.
We’re all partially one, happy family. We don’t need to
re-litigate how we got here. We just need to—for this
short moment of time—kind of rejoice that we’re there,
mostly together.

REPORTERS: This seemed like an issue where
Democrats seemed to be fighting among themselves.
You guys seemed largely on the same page with the
Senate. There were problems, but you seemed to be
largely on the same page here.
Shimkus: This preemption debate was a key provision that they really fought and litigated on that
[Senate] side. And they really solved it in that initial bill
in December, because remember they had to get 60
votes. [They did it] without [Sen. Barbara] Boxer (DCalif.). And then when Boxer came on—and in essence
confirmed that decision, she made a few tweaks—it was
kind of game over.
It’s got to be a bicameral negotiation and we just had
to, in essence, accept that provision of the bill.
REPORTERS: Was there ever a moment where you
said, ‘I don’t think we’re going to be able to get this
done?’
Shimkus: I’ve never been in this big [of] a bill, with
this longevity—for me, five and a half years. I didn’t
even know what TSCA was when I became vicechairman of the committee. In this cycle, I always felt
pretty good.
The struggle for us was trying to make sure that the
House Democrats were with us, and we didn’t get them
all. But we did make some substantial progress in the
past week.
REPORTERS: Did the obscurity of this law help?
Shimkus: Yes, definitely. It’s very difficult and I
think I know about it.

REPORTERS: It’s not a talking point. People aren’t
going to bang their hand on the wall over TSCA?
Shimkus: I think the other thing that kind of surprised me was, first of all, Chairman [Fred] Upton (RMich.) allowed me to be the guy. That was cool because
in other things, he’s taken the leadership. And then we
offered some other members the chance to get involved
in the room, but I think because of the complexity, they
said, ‘no, go ahead, you take care of it,’ which in the end
was good for us. Because more people in the room
doesn’t always mean you get to a quicker solution.
REPORTERS: What lessons do you take away from
this in terms of how Democrats and Republicans can
work together on energy policy?
Shimkus: It is a fairly historic bill. It took a lot of
compromise. And it was working with the Senate.
There were relationships there. I kept thinking, ‘How
could we not do better than the broken law?’
Not every major issue is going to be that way. But
also we did work with compromise. It was good faith.
There was tough discussions, emotional responses—not
just between staff between members now and then—
stand up for your position or be open and receptive.
One of the other questions I got was, ‘Why are you
fighting so hard [to get these Democrats on board]?’
Because they’re really friends. [Rep.] Paul Tonko is
(D-N.Y.) a friend. I would consider [Rep.] Frank Pallone
(D-N.J.) [a friend]—definitely [Rep.] Gene [Green] (DTexas) and [Rep.] Diana [DeGette] (D-Colo.). You don’t
want to jam friends, especially if you want to work with
them in the future. This one worked. I can’t say the next
ones will work. But this does build some great confidence and trust. I think they know we went to the nth
degree to try to get them on board. With the state pre-
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emption issues, Paul just couldn’t get there. And that’s
fine. What can you do?

REPORTERS: How do you see your oversight role on
this going forward?
Shimkus: You always do well if you follow the law.
Our biggest problem is when we think the agencies
aren’t following the law or they’re creating rules that
are outside the purviews of the laws you’ve set up.
So, the health and safety standard. Industry is going
to be involved, too. We’ll have to see what’s working,
what’s not. It’s just oversight. I can’t predict how it’ll
turn out. Let’s hope they come and say ‘‘Hey, it’s working.’’
REPORTERS: But it’s something that will be a priority for your committee going forward?
Shimkus : Keep in mind, you gotta give them time to
get it up and running. But, yes.
REPORTERS: Does this really create a template for
doing environmental laws going forward or was this really a perfect storm?
Shimkus: Oh, I clearly believe it’s a perfect storm
that these events came together. Really, it goes back to
[Sen. David] Vitter (R-La.) coming into my office in
2011 when we took over the majority. Vitter was working with [the late Sen. Frank Lautenberg (D-N.J.)] on
this bill. He came over to talk to me—I was a newly appointed vice-chairman. And I just said, ‘OK, just tell the
senator it’s got to move a little to the right if you’re going to negotiate.’
That’s really what started it. Eventually, they got a
compromise. Unfortunately, [Lautenberg] passed. And

then [Sen. Tom Udall (D-N.M.)] picked it up. Very courageous on his part—you know the arrows he took from
his friends on his left. I give him a ton of credit.
[Lautenberg’s widow] Bonnie was involved.
We think our bill helped the Senate get closer to
theirs in December. So, it’s kind of like a living, breathing individual.

REPORTERS: So, is that another takeaway? That doing something big like this may take multiple years or
multiple Congresses to get done?
Shimkus: I taught government history. I think there
are more cases of bills taking a decade [to get done]
than bills getting passed in a year or two. For major legislation, it’s multi-year, multi-Congress.
We had hearings going back when I first became subcommittee chairman, we had legislation in the second
cycle and we got to the finish line in the third. I would
encourage members to realize Rome wasn’t build in a
day. You got to take time. You got to be persistent. Relationships are important. They matter.
REPORTERS: But this doesn’t mean it gets easier
next time you want to do something in the environmental world?
Shimkus: That’s correct. A lot of this is us trying to
move them further right than they want to go and them
trying to move us further left than we want to go, and
can you find that happy medium? We were fortunate to
do that here. That’s not always going to be the case.
To contact the reporter on this story: Anthony
Adragna in Washington at aadragna@bna.com
To contact the editor responsible for this story: Larry
Pearl at lpearl@bna.com
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